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Table 1: Applications and granting of protection status at first instance in 2013

Total Refugee | Subsidiary | Humanitarian | Rejections | Otherwise Refugee Subs.Pr. Hum. Pr. Rejection
applicants | status | protection Protection (in-meritand | closed / rate rate rate rate
in 2013 admissibility) | discontd
+C+D+ +C+D+ +C+D+ +C+D+
A B c D E = B/(B ;) D+E) | C/(B %D E) | D/(B ;)D E) | E/(B ;) D+E)

Total numbers 30,090 7,475 70 960 13,965 2.552 33% 0,3% 4% 62%
Breakdown by countries of origin of the total numbers
Top 10
Pakistan 4.645 905 5 55 2,640 428 25% 0.1% 1.5% 73%
Iran 3.055 1.255 10 45 1. 40 88 53% 0.4% 2% 44%
Sri Lanka 2.280 310 0 25 1.295 50 19% 0% 1.5% 79%
Syria 2,040 1,440 10 5 235 57 85% 0.6% 0.3% 14%
Eritrea 1.435 810 0 5 15 22 81% 0% 0.5% 18%
Albania 1.615 95 0 170 680 163 10% 0% 18% 72%
Afghanistan 1.550 295 10 135 745 149 25% 0.8% 11% 63%
Nigeria 1.405 80 5 75 970 108 7% 0.4% 6% 85%
Bangladesh 1.270 30 0 25 775 249 4% 0% 3% 93%
India 1145 5 5 5 660 341 0.7% 0.7% 0.7% 98%
Others®
Serbia 5 0 0 0 5 0 0% 0% 0% 100%
Kosovo 40 0 0 5 15 5 0% 0% 25% 75%

Source: Eurostat

1

Other main countries of origin of asylum seekers in the EU.




Table 2: Gender/age breakdown of the total numbers of applicants in 2013

Number? Percentage of the total number
of applicants
Total number of applicants 30,090
Men including boys under 18 20,320 67%
Women including girls under 18 9,740 33%
Unaccompanied children 1,175 4%

Source: Eurostat

Table 3: Comparison between first instance and appeal decision rates in 2013

First instance Appeal

Number Percentage Number Percentage

Total number of
decisions 22,470 8.293

Positive decisions

Total 8,505 38% 2.079 25%
Refugee Status 7,475 88% - -
Subsidiary protection 70 0.8% - -
Hum/comp protection 960 11% - -
Negative decision 13,965 62% 5.645 68%

Source: Eurostat and UK Home Office

Table 4: Applications processed under an accelerated procedure in 2012

Number Percentage
Total number of applicants 28,260
2,482 in detained fast
Number of applications treated under track.
an accelerated procedure at first 2,278 in non suspensive 17%
instance appeal procedure
Total: 4,760°

Source: UK Home Office

Table 5: Subsequent applications submitted in 2012

Number of subsequent applications submitted
Total number 809

Top 5 countries of origin

Afghanistan 101
Iran 96
Pakistan 71
Zimbabwe 53
China 49

Source: Eurostat

The gender of 30 applicants is unknown.
Figures are given for 2012, since the DFT figures are published later and so a full account cannot be given yet
of 2013.



Main legislative acts relevant to asylum procedures, reception conditions and detention

Title in English

Abbreviation

Weblink

Immigration Act 1971 IA 1971 http://www.legislation.gov.uk/ukpga/1971/77/
contents

Immigration and Asylum | IAA 1999 http://www.legislation.gov.uk/ukpga/1999/33/

Act 1999 contents

Nationality Immigration | NIAA 2002 http://www.legislation.gov.uk/ukpga/2002/41/

and Asylum Act 2002 contents

Asylum and Immigration | AITOCA 2004 http://www.legislation.gov.uk/ukpga/2004/19/

(Treatment of Claimants contents

etc) Act 2004

Borders Citizenship and | BCIA 2009 http://www.legislation.gov.uk/ukpga/2009/11/

Immigration Act 2009

contents

Main implementing decrees and administrative guidelines and regulations relevant to asylum
procedures, reception conditions and detention.

Title in English

Abbreviation

Weblink

Statement of Changes
in Immigration Rules
HC 395 Part 11

Immigration rules

https://www.gov.uk/government/publications/
immigration-rules-part-11

Statement of Changes
in Immigration Rules
HC 395 Part 11B

Immigration rules

https://www.gov.uk/government/publications/
immigration-rules-part-11b

Statement of Changes
in Immigration Rules
HC 395 Part 12

Immigration rules

https://www.gov.uk/government/publications/
immigration-rules-part-12

The Asylum Seekers
(Reception Conditions)
Regulations 2005 SI 7

Reception
Conditions Regs

http://www.legislation.gov.uk/uksi/2005/7/con
tents/made

Asylum Support | Asylum  Support | http://www.legislation.gov.uk/uksi/2000/704/c
Regulations 2000 Sl | Regs 2000 ontents/made

704

Asylum Support | Asylum  Support | http://www.legislation.gov.uk/uksi/2005/11/m
(Amendment) Regs 2005 ade

Regulations 2005 Sl 11

The Detention Centre
Rules 2001 SI 238

Detention Centre
Rules

http://www.legislation.gov.uk/uksi/2001/238/c
ontents/made

Detention Service | DSOs http://www.ukba.homeoffice.gov.uk/siteconte

Orders nt/documents/policyandlaw/detention-
services-orders/

The Asylum and | Fast Track | http://www.legislation.gov.uk/uksi/2005/560/

Immigration Tribunal | Procedure Rules made

(Fast Track Procedure)
Rules 2005 No. 560

Asylum Process | APG https://www.gov.uk/government/collections/a
Guidance sylum-process-quidance

The Asylum and | Procedure Rules http://www.justice.gov.uk/downloads/tribunal
Immigration Tribunal s/general/consolidated-ait-rules-191211.pdf

(Procedure) Rules 2005
(S.l. 2005 N0.230 (L.1))
Consolidated as at 19
December 2011




The previous report update was published in October 2013.

» The sections of the Home Office which deal with asylum applicants are undergoing an ongoing
organisational change. This has not to date resulted in major changes in law or the structure of
the asylum process affecting applicants, though some changes in administrative practice have
been observed and are noted in this report.

« On19" February 2014 the Supreme Court held in EM (Eritrea) [2014] UKSC 12 that where an
asylum applicant claimed that it would breach their rights under Article 3 ECHR for them to be
removed to another EU country pursuant to the Dublin regulation, it was not necessary for them
to prove that there was a systemic deficiency in the asylum system in the destination country in
order to establish a real risk of a breach of Article 3.

«  From 1% April 2014 initial advice on the asylum process is provided through one organisation
operating in the initial accommodation centres and through an online and telephone service.
Asylum support applications (s.95) are also now made through this system.

«  From 1% April 2014 applications for support for refused asylum seekers (s.4) must be made
through the online and telephone service, except for vulnerable applicants who can have a face
to face appointment at the initial accommodation centres

e The High Court held that the decision not to review the rate of asylum support paid to destitute
asylum seekers was unlawful (R (on the application of Refugee Action) v SSHD [2014] EWHC
1033 (Admin)

+  Following the abolition of legal aid for human rights claims on April 1* 2013, there have been
further cuts in legal aid affecting asylum seekers:

0 Reducing the rate paid for representation immigration and asylum Upper Tribunal
cases”

o0 Removing legal aid for borderline cases in the courts®

o Removing legal aid for applications for permission to apply for judicial review®

4 The Civil Legal Aid (Remuneration) (Amendment) Regulations 2013 No. 2877.
° The Civil Legal Aid (Merits Criteria) (Amendment) Reqgulations 2014 No. 131.
The Civil Legal Aid (Remuneration) (Amendment) (No. 3) Requlations 2014 No. 607.




A. General

1. Flow Chart of the Procedure
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2. Types of procedures

Which types of procedures exist in your country?

- regular procedure: yes X no []
- border procedure: yes [] no X
- admissibility procedure: yes X no[]
- accelerated procedure: yes X no []

- Accelerated examination (“fast-tracking” certain case caseloads as part of regular procedure):

yes [] no [X]

- Prioritised examination (application likely to be well-founded or vulnerable applicant as part of
regular procedure): yes no X
- Dublin Procedure yes X no ]

Are any of the procedures that are foreseen in national legislation, not being applied in practice? If so,
which one(s)? All are applied.

3. List of Authorities that intervene in each stage of the procedure (including

Dublin)

Stage of the procedure

Competent authority

Application at the border

UK Border Force

— . Home  Office Visas and
Application on the territory o .
Immigration Section
Dublin (responsibility assessment) Ho”.‘e . Office . Visas  and
Immigration Section
Home Office Visas and

Refugee status determination

Immigration Section

Appeal procedures :

-First appeal
-second (onward) appeal

First Tier Tribunal, Immigration
and Asylum Chamber

Upper Tribunal, Immigration and
Asylum Chamber

Subsequent
(admissibility)

application

Home Office Visas and
Immigration Section

4. Number of staff and nature of the first instance authority (responsible for

taking the decision on the asylum application at the first instance)

Number of staff

Is there any political

(specify the interference possible by
number of people the responsible Minister

Name in English involved in Ministry responsible with the decision making
making decisions in individual cases by the
on claims if first instance authority?
available) Y/N

Home Office Visas and Between 1000 Home Office No

Immigration Section, and 1500 in

Asylum Casework
Directorate

asylum decision-
making
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5. Short overview of the asylum procedure

Responsibility for the asylum process rests with the Secretary of State for the Home Office, who is a
government minister (the Home Secretary). Within the Home Office asylum decision-making is allocated
to the Visas and Immigration Section and within this to the Asylum Casework Directorate. The Home
Office is responsible for all aspects of immigration and asylum: entry, in-country applications for leave to
remain, monitoring compliance with immigration conditions, and enforcement including detention and
removal.

A first application for asylum in the UK can be made either on arrival at the border, or at the Asylum
Screening Unit (ASU) in Croydon (South of London), or, where a person is already detained, it may be
made from the detention centre.

In all cases the application is first screened, which involves an interview in which biometric data is
taken, health and family information, details of the route of travel, and the broad outline of the reasons
for claiming asylum. On the basis of the screening interview the National Asylum Intake Unit of the
Home Office decides which route the application will follow. The alternatives are: unaccompanied
children — referred to a local authority; accelerated procedure (detained fast track or clearly unfounded
with non-suspensive appeal); safe third country procedure or dispersal to be dealt with by a regional
office, which is the regular procedure. In all cases the procedure deals with both refugee status and
subsidiary protection. An expedited route for claims likely to succeed is being considered by the Home
Office.

Potential safe third country cases are referred to the third country unit of the Home Office, which
decides whether to issue a certificate initiating a return to a safe third country, including to another EU
Member State in the context of the Dublin Regulation. In this case the claim is not substantively
considered in the UK. This decision can only be challenged by judicial review, an application made with
permission to the High Court with permission of that court. Judicial review proceedings do not consider
the merits of a decision, but only whether the decision maker has approached the matter in the correct
way.

Where applications are certified as clearly unfounded this may be on an individual basis, but is more
often on the basis that the applicant is from a country designated in law as safe. In these cases there is
no appeal against refusal from inside the UK.

Asylum seekers are routed into the Detained Fast Track (DFT) if it is thought that the case can be
decided quickly. In this case the asylum seeker is detained for the whole decision process including
appeal. The target time for this whole process is 15 calendar days, including the first appeal.

In the regular procedure, decisions are made by a regional office of the Home Office. There is no time
limit for making a first decision, though it is policy to make the decision within 6 months. Reasoned
decisions are normally sent by post, although they may be delivered to the asylum seeker in person
when they attend the Home Office reporting centre. Appeal is to the First Tier Tribunal (Immigration and
Asylum Chamber), an independent judicial body which is part of the unified tribunal structure in the
Ministry of Justice. The appeal is suspensive and must be lodged within 10 working days of service of
the refusal, or five working days if the appellant is in detention. The tribunal proceedings are broadly
adversarial, with the Home Office represented by a presenting officer.

A further appeal on a point of law may be made to the Upper Tribunal with permission of the First Tier
Tribunal, or, if refused, of the Upper Tribunal. Application for permission to appeal must be made within
five working days of deemed receipt of the First Tier Tribunal decision. Asylum appeals before the First
Tier and Upper Tribunals are heard by a specialist Immigration and Asylum Chamber.
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Appeal from the Upper Tribunal to the Court of Appeal on a point of law may only be made with
permission of the Upper Tribunal or the Court of Appeal. A final appeal to the Supreme Court may only
be made on a point of law of public importance, certified by the Court of Appeal or Supreme Court. The
Court of Appeal and Supreme Court are superior courts with a general jurisdiction.

The day to day operation of immigration and asylum decision-making is governed by immigration rules
and guidance. Immigration rules are made by the Home Secretary and are approved by Parliament in a
procedure that does not involve scrutiny. In relation to asylum most of the rules are concerned with the
process rather than the substance of the decision, but they do include for instance factors relevant to
credibility. A breach of the rules is grounds for an appeal, although this is rarely relevant in asylum
cases.

The Home Office also issues detailed practical guidance for asylum decision-making. Guidance deals
with a wide range of issues including how to conduct interviews, how to apply some legal rules, country
of origin information, and detailed procedural and administrative matters. The main source of guidance
about dealing with asylum applications is asylum process guidance (APG). Guidance is not directly
binding, but should be followed, and failure to do so can be grounds for an application for judicial
review.

The immigration rules and guidance are available on the government website, www.gov.uk, including
information about countries of origin used in asylum decision-making.

At the end of March 2013 the UK Border Agency (UKBA) was abolished and split into a Visas and
Immigration Section (UKVI) and an Immigration Enforcement Section — both of which report directly to
the Home Secretary from within the Home Office.

In addition, a new Asylum Operating Model was proposed to replace the New Asylum Model as part of a
major Home Office re-structuring exercise with effect from 01 April 2013. However, the Asylum
Operating Model is not being pursued as such, but instead an organisational change process has been
instituted which is intended to be ongoing, rather than a single restructuring exercise.

At the time of writing the second AIDA update (March-April 2014), there is no major change in the way
that asylum applicants make their claims. Within UKVI, one direction of change is towards more detailed
screening as part of new triage and workflow arrangements, and another is an emphasis on speed of
decision-making. Regional offices continue to process claims in the regular procedure, but there is now
more centralised management, and a move towards regional specialisms rather than simply parallel
offices run differently. The significance and content of these specialisms has not yet been made publicly
available. The previous routes other than regular procedure are retained, but under consideration is the
creation of a new Non-Detained Fast Track (Probable Protection) workstream, i.e. a form of manifestly
well-founded procedure.

13



B. Procedures

1. Registration of the Asylum Application

- Are specific time limits laid down in law for asylum seekers to lodge their application?

] Yes X No
- Are there any reports (NGO reports, media, testimonies, etc) of people refused entry at the
border and returned without examination of their protection needs? X Yes [ ] No

The Secretary of State for the Home Department is responsible in law’ for registering asylum
applications. This responsibility is carried out by civil servants in the UK Visas and Immigration Section
of the Home Office. If a person claims asylum on entry to the UK, immigration officers at the port have
no power to take a decision on the claim, and must refer it to UK Visas and Immigration (UKVI).8

Where a couple or family claim asylum, the children normally apply as dependants on the claim of one
of their parents. Also one partner may apply as the dependant of the other. This means that the
outcome of their claim will depend upon that of the main applicant. It is policy to inform women
separately that they may claim separately from their partner.® However, there are concerns that this
guestion may not always be asked in a confidential setting, and that the woman may not be aware of all
the implications.

There is no specific time limit for asylum seekers to lodge their application. A claim may be refused if
the applicant ‘fails, without reasonable explanation, to make a prompt and full disclosure of material
facts’.’® However, ‘applications for asylum shall be neither rejected nor excluded from examination on
the sole ground that they have not been made as soon as possible.”™ In practice, where someone is
present in the UK in another capacity, e.g. as a student or worker, and then claims asylum after some
years, whether or not they have overstayed their immigration leave, this may be treated as evidence
that they are not in fear. Financial support and accommodation can be refused if the person did not
claim ‘as soon as reasonably practicable’,** but not if this would entail a breach of human rights (see

section on Reception Conditions).13

First applications made from inside the UK must be registered by appointment at the Asylum Screening
Unit (ASU) in Croydon in the South East of England unless the asylum seeker is in detention. This
includes all applications not made at the port of entry, even if only hours after arrival, if the asylum
seeker has left the port. Around 88% of asylum applications in the UK are not registered at the port of
entry. These ‘in country’ applications are made at the ASU or from detention, or in exceptional cases an
applicant who is destitute and whose condition is such that they cannot reasonably be expected to
travel to the ASU may be permitted to register their claim at a Local Enforcement Office. Child
unaccompanied asylum seekers are not expected to travel to the ASU if distance is an obstacle,™* and
nor are families with children in Scotland, who may register their claim at a local office. Applicants with a
disability or severe iliness and who are physically unable to travel or who are imprisoned can request

S.113 Nationality Immigration and Asylum Act 2002.

Immigration rules para 328.

Home Office Asylum Policy Instruction, Gender issues in the asylum claim Para 7.1.

Immigration rules para 339M.

Immigration rules para 339MA.

2 NIAA 2002 s.55.

13 Limbuela v SSHD [2005] UKHL 66.

* " The Home Office Asylum Process Guidance, Registering an asylum application in the UK para 7.1.

10
11
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that their asylum application be registered in writing.”® In practice, this is only permitted exceptionally.
There is no government funding for fares to the ASU. In the absence of this, over a three year period, a
charity in Scotland provided 257 grants from its own funds to pay for an overnight bus to enable people
to claim asylum.*® Particularly where asylum seekers are newly arrived in the UK, and may be confused,
disoriented and understanding little English, making this journey successfully is very problematic.

Applicants are required to telephone the ASU before they can apply in person. They must receive a call
back from the ASU, which is a telephone interview giving personal details but not details of their asylum
claim. They are then given an appointment to attend and register their claim. In the meantime they are
unable to access financial support or government-provided accommodation. In exceptional
circumstances — destitution or extreme vulnerability — the Home Office can accept walk-in applications
or offer a same - or next-day appointment. In practice, it is hard to prove that the applicant is destitute or
sufficiently vulnerable and some applicants are still turned away and required to wait."’

There is no rule laying down a maximum period within which an asylum claim must be registered, after
the authority has first been notified of the claim. Practice is variable, with call-backs for the telephone
interview sometimes being received within hours, sometimes not happening at all because the person’s
details have been lost. Appointments for the screening interview are usually fixed within one or two
weeks after the telephone interview, but there are also reports of very substantial delays.18

The policy is to treat unaccompanied children differently.'® Once they are in contact with a local
authority, with their social worker or legal representative they may fill in a questionnaire prior to
screening, and are cared for by the local authority. However, in practice unaccompanied minors may be
interviewed on arrival — a ‘welfare interview’ takes place followed (perhaps immediately) by an ‘initial
examination interview' - and social workers may be called ‘well into the interviewing process’.?’ The
screening interview should only be conducted in the presence of an independent adult, but the
referenced study found that the screening interview sometimes began within minutes of social services
being informed, thus effectively preventing their attendance. There are also examples of children being
asked about their asylum claim during the screening interview, which is contrary to Home Office
guidance.21 Conversely, after a report by the Children’s Commissioner, the Home Office introduced a
practice of allowing a few days for a child to recover from a harrowing journey before the screening
interview. This was seen as good practice and was reported to give better results from a screening
interview. However, this practice began to be distorted, and for instance staff shortages were said to
result in longer delays of up to 30 days before screening. Then the advantage was lost, and the risk of
absconding increased.*

Instances still occur when appointment times are not kept by the Home Office, and asylum seekers,
including those with small children may be kept waiting many hours or even sent away. A person who
claims asylum on being arrested or detained or during detention is not taken to the ASU but may be

15

16 The Home Office, Asylum process guidance Postal claims 3.4 and 4.1.

Morag Gillespie, Trapped: Destitution and Asylum in Scotland, Scottish Poverty Information Unit, Institute for
Society and Social Justice Research, Glasgow Caledonian University, 2012.

Christel Querton, | feel like as a woman I'm not welcome: a gender analysis of UK law, policy and practice,
Asylum Aid 2012.

House of Commons Home Affairs Select Committee Asylum: Seventh Report of Session 2013-14 HC 71

The process is described in text and a chart in Office of the Children’'s Commissioner ‘What's going to happen
tomorrow?’ Unaccompanied children refused asylum, April 2014.

Adrian Matthews, Landing in Dover: The Immigration process undergone by unaccompanied children arriving
in Kent, 2012, Children’s Commissioner.
Independent Chief Inspector of Borders and Immigration, An Inspection into the handling of Asylum

Applications made by Unaccompanied Children 2013, http://icinspector.independent.gov.uk/wp-
content/uploads/2013/10/An-Inspection-into-the-Handling-of-Asylum-Applications-Made-by-Unaccompanied-
Children-FINAL.pdf

Independent Chief Inspector of Borders and Immigration, An Inspection into the handling of Asylum
Applications made by Unaccompanied Children, 2013.
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screened in detention or at a regional office or even in a police station. The screening interview in such
a case is carried out by an immigration official, not a police officer, but information disclosed during a
police interview under caution may be disclosed to the asylum authorities.

At the screening interview, fingerprints are taken for comparison with databases including Eurodac, and
the route of travel is inquired into. The asylum seeker is asked basic details of their claim. During 2012
the Home Office changed the physical arrangements at the Asylum Screening Unit, including making
available private areas for the screening interview. The lack of private space was one of the factors for
which screening interviews have been criticised as not suited to identifying sensitive issues such as the
fact that the asylum seeker had been tortured or raped since they could be overheard by others
waiting.”® Although details of the asylum claim should not be required at this stage, the decision as to
which kind of procedure the application will be routed through, including whether the case will be
decided in an accelerated procedure, is taken on the basis of the screening interview. It remains to be
seen whether this change in screening arrangements will result in earlier disclosure of sensitive issues,
readier identification of vulnerable individuals and fewer people being inappropriately routed into the
detained fast track. The lack of childcare provision at the ASU remains an obstacle to disclosure of
sensitive information such as an experience of torture or rape since children are in the same room as
the parent while information on the basis of the claim is taken.

Improvements made in the screening process at the ASU have not yet been applied in the other
locations where screening can take place (ports, police stations, local immigration offices, detention
centres and prisons).**

There is no provision for legal assistance at the screening interview except for unaccompanied children
and those with mental illness. Applicants who have applied from within the UK may have had legal
advice prior to screening, but those applying at port will not have had that opportunity. From 1% April
2014 the Screening Unit will have access to an online appointments system for legal representatives
(the Voluntary Appointments System) and this will give an opportunity for an appointment to be made
with a legal representative in the region to which the asylum seeker is going to be sent for initial
accommodation (see section on Reception Conditions).

The present review and changes in asylum procedure make the screening stage even more critical,
since a preliminary assessment of the merits will determine whether the case is expedited, and also
define it as likely or not to succeed from the very outset. Grave concerns were voiced about the first
versions of this proposal, (the ‘Asylum Operating Model'.?®> Possible instances of people being refused
entry and removed before they have had a chance to make an asylum application (‘push-backs’) were
suggested by the disclosure of the ‘Gentleman’s Agreement’ discussed on p.30. This provides that
France must accept back people intercepted on landing in the UK who are considered to have made an
illegal entry and who have travelled from France do not say that they wish to claim asylum, provided the
return can be effected within 24 hours. The refusal of entry is not formally recorded. If an asylum claim
is made, it ought to be dealt with in the UK, but the informality of this process necessarily entails a risk
that an asylum claim is not noted or recognised as such.

= Independent Chief Inspector of Borders and Immigration, Asylum: A Thematic Inspection of the Detained Fast

Track, ICIBI, 2012.

Independent Chief Inspector of Borders and Immigration, Asylum: A Thematic Inspection of the Detained Fast
Track, ICIBI, 2012.

House of Commons Home Affairs Committee, Asylum, Seventh Report of Session 2013-14. HC71.
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2. Reqular procedure

General (scope, time limits)

- Time limit set in law for the determining authority to make a decision on the asylum application at

first instance (in months): N/A
- Are detailed reasons for the rejection at first instance of an asylum application shared with the
applicant in writing? X Yes [1No

- As of 31* December 2012, the number of cases for which no final decision (including at first
appeal) was taken one year after the asylum application was registered: not available

The Home Office has responsibility for all aspects of immigration, and responsibility for border control
lies with the UK Border Force, an executive agency of the Home Office which combines immigration,
policing and customs functions. The role of asylum caseworker within the Home Office is a specialised
one. Although asylum caseworkers are mainly located in Local Immigration Teams which have a broad
immigration remit, they do only asylum and not immigration work. Subjects covered by the publicly
available guidance for case workers include making an asylum decision. Guidance on gender issues in
the asylum claim® sets out good practice in recognising gender-specific forms of persecution and the
difficulties that women may face in accessing protection. The guidance recognises that discrimination
may amount to persecution in countries where serious legal, cultural or social restrictions are placed
upon women, and the need to be rigorous in understanding country of origin information when deciding
women'’s claims.

There is no established system in the UK for prioritising the cases of people who are particularly
vulnerable or whose case appears at first sight well-founded, although a new route for manifestly well-
founded claims is under consideration,”” and making decisions quickly is a priority in the current review
of asylum decision-making.?® The only system for expediting decisions is the Detained Fast Track,
discussed below as an accelerated procedure, and this generally results in refusal.

There is no enforceable time limit for deciding asylum applications, but the immigration rules say that
the decision must be taken ‘as soon as possible’.29 If a decision is not taken within six months, the
caseworker should inform the applicant of the delay, or, if requested, make an estimate of the time that
the decision will take. In practice, figures for cases concluded in 2012/13 showed 56% of men’s claims
and 51% of women’s decided within 30 calendar days and 49% of men’s claims and 45% of women'’s
decided within six months.*® Caseworkers are instructed to prioritise new cases, and if they are not
concluded within 30 days, realistic estimates of time beyond six months are not usually given, and the
case is likely to take very much longer. Only 61% of men’s claims and 58% of women'’s are concluded
within one year. 74% of cases are concluded within 36 months. It has been said to be 'not unusual' for
an asylum case to take 3 years to complete.31 No legal remedy for this level of delay has yet been
established. ‘Concluded’ in all these cases means either status granted or the person has left the UK.
‘Cases not concluded' therefore include people where a final negative decision has been made, but the
person has not left the UK. At the end of 2013 there were 17,180 applicants, including dependants, who
had applied since April 2006, and had not received an initial decision, 21% more than at the end of
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The Home Office Asylum Policy Instruction: Gender Issues in the Asylum Claim, Section 2.

This appeared in the Asylum Operating Model document, and according to internal Home Office
documentation seen by the researcher is still under consideration.

This appeared to be the overriding consideration in the short-lived Asylum Operating Model. See House of
Commons Home Affairs Committee, Asylum, Seventh Report of Session 2013-14. HC71 para 35.

Immigration rules para 333A.

See Asylum performance framework.

Chief Executive of the UK Border Agency, the former agency of the Home Office which dealt with asylum
cases until April 2013, Rob Whiteman, uncorrected evidence to Home Affairs Select Committee, The Work of
the UK Border Agency, HC 792 Home Affairs Select Committee, 18 December 2012.
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2012. 8,481 of these had been waiting more than six months.* There is a different standard for the
claims of unaccompanied children. Although the Independent Chief Inspector in 2013 found different
local offices had different standards, target times were in the region of 60 to 90 days.*®

During 2013 and early 2014, a new source of delay is developing as the time spent waiting after
screening for a substantive interview has increased significantly so that some asylum seekers have
waited many months, some even a year, for their initial interview. Those waiting these extended times
are in a minority. These delays seem to have coincided with a practice introduced in 2013 of sending
asylum seekers to dispersed accommodation, i.e. away from initial accommodation centres (see section
on Reception Conditions) before their initial substantive interview.**

It is not possible to say how many applicants have been waiting for an initial decision for over a year,
because the published figures are of decisions outstanding at six months. The figures for decisions
outstanding after a year relate to the year’s cohort, not the cumulative total, of decisions outstanding.
The figure for those who have applied since April 2006 and not received a first decision includes those
who have been waiting over six months but less than a year. In addition there may still be some cases
in the backlog (legacy) system described below which have not received an initial decision, but the total
of these is unknown.

In 2006, the then Home Secretary made a commitment that the Home Office would deal with a backlog
of 450,000 unresolved asylum cases by July 2011. Approximately 29,986 of these cases remained
outstanding at the end of September 2013.* In response to recommendations from the Independent
Chief Inspector of Borders and Immigration, the Home Office has developed more precise outcomes for
cases in this system so it will be apparent whether a case has been ‘concluded’ because for instance
the applicant cannot be found, or cannot be removed, or is to be granted leave to remain.*® This
inspection found that decisions on live cases were now being made on the correct basis but that one in
five asylum cases closed by the OLCU had been closed incorrectly or for the wrong reason. The Home
Affairs Select Committee found that delay in decision-making was once again on the increase, with the
risk of a further backlog being generated. The Committee warned the government of the human cost of
delay and the need to remedy it, and delays remained a concern in the Committee’s latest report,
published in March 2014.%” The human cost is intensified by the fact that many people in the ‘legacy’
system are destitute, as described in the section on Reception Conditions.

Appeal

- Does the law provide for an appeal against the first instance decision in the regular procedure:

X Yes 1 No
oif yes, is the appeal X judicial [] administrative
olf yes, is it suspensive [X] Yes [1No

- Average processing time for the appeal body to make a decision: 17 weeks

%2 Home Office Research and Statistics Directorate, Immigration statistics, October to December 2013,

December 2013.

Independent Chief Inspector of Borders and Immigration An Inspection into the handling of Asylum
Applications by Unaccompanied Children, June 2013.

Source: conversations with asylum seekers and NGOs; legal representatives’ discussion forums

House of Commons Home Affairs Committee, The Work of the Immigration Directorates April to September
Fifteenth Report of Session 2013-14. HC820

Independent Chief Inspector of Borders and Immigration, An investigation into the progress made on legacy
and asylum migration case, June 2013.

House of Commons Home Affairs Committee, Asylum, Seventh Report of Session 2013-14. HC71 and The
Work of the Immigration Directorates April to September Fifteenth Report of Session 2013-14. HC820.
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There is a right to appeal from an initial asylum decision under the regular procedure. Appeals are made
to the Immigration and Asylum Chamber of the First Tier Tribunal on both facts and law. This is a
judicial body, composed of immigration judges and sometimes non-legal members. The Tribunal can
assess and make findings of fact on the basis of the evidence presented including evidence which was
not before the Home Office decision-maker. The time limit for appealing is 10 working days from the
date of service of the Home Office decision, and 5 working days if the person is in detention.*® Lodging
an appeal suspends removal from the UK.

Given the limited availability of publicly funded representation in practice these time limits are short and
asylum seekers may resort to sending in the appeal forms without legal representation. The blank
appeal forms which also inform asylum seekers about their right to appeal are sent by the Home Office
with the refusal letter, however, administrative mistakes made by an unrepresented asylum seeker in
lodging an appeal can result in the appeal not being accepted by the Tribunal office.*

A fee of £140 (€165) is required for an oral hearing of an asylum appeal in the regular procedure, (not if
the case is in the Detained Fast Track). Applicants need not pay if they are receiving asylum support
(section 95 - see section on Reception Conditions) or if they have public funding to be represented.40 It
is also possible to apply to have the fee waived, and destitute asylum seekers without asylum support
would qualify for this, but may not have the advice or information to make the application. In practice
most asylum seekers are not liable to pay the fee because most are receiving asylum support.

The complexity of the law and procedure and the barrier of language make it extremely difficult for an
asylum seeker to represent themselves. Tribunal rules requires all evidence to be translated where
relevant and sent to all parties in advance of the hearing. It is difficult for an unrepresented asylum
seeker to know what is required, or to get access to resources and advice to prepare papers for a
hearing.

The average time to complete an asylum appeal, from the appeal being lodged to the applicant being
notified of the outcome, is 17 weeks.**

Asylum seekers give evidence in person at the appeal hearing, and the Tribunal provides interpreters.
This service was contracted out in February 2012 since when there have been 1190 formal complaints
about the interpreter service out of 22,835 occasions when interpreters were engaged.*” Hearings are
public. Decisions are in theory public documents, but decisions of the First Tier Tribunal are not
published.

There is an onward appeal to the Upper Tribunal on a point of law. This is with permission of the First
Tier Tribunal. Application must be made within 5 working days of receiving the refusal. If the First Tier
Tribunal refuses permission, an application for permission may be made to the Upper Tribunal. If this is
refused, there is no appeal, but application may be made to the High Court, or in Scotland the Court of
Session, for permission to apply for judicial review within a specially shortened time limit of 16 calendar
days (as compared with three months for a usual judicial review application). Permission will only be
granted on grounds:

a. that there is an arguable case, which has a reasonable prospect of success, that both
the decision of the Upper Tribunal refusing permission to appeal and the decision of the
First Tier Tribunal against which permission to appeal was sought are wrong in law; and
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39
40
a1
42

Procedure Rules rule 7.

Procedure Rules rule 9.

HM Courts and Tribunals Service, Immigration and Appeals Tribunal Fees Guidance.

Ministry of Justice, Tribunals Statistics, Quarterly, Q2 2012.

UK Government, Tables containing numbers and rates of completed language service requests by outcome,
split by requester type and month, 30 January 2012 to 31 January 2013.
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b. that either
i. the claim raises an important point of principle or practice; or
ii. there is some other compelling reason to hear it.**

Lodging an appeal or an application for permission to appeal against an asylum refusal suspends
removal from the UK.

If permission is granted to appeal to the Upper Tribunal, the Upper Tribunal's decision may be appealed
again with permission on the same limited grounds on a point of law only to the Court of Appeal. In rare
cases permission may be given for a final appeal to the Supreme Court where the Court of Appeal or
Supreme Court certify that the case concerns a question of law of public importance.

Although the asylum decision is appealable in the regular procedure, there are many decisions affecting
asylum seekers against which there is no right of appeal: e.g. a decision to detain, or giving directions
for removal, or the refusal to treat further submissions as a fresh claim (subsequent asylum application),
or a decision to remove to a safe third country. Where there is no right to appeal the only recourse is to
judicial review. This is a procedure which does not examine the merits of the complaint, but only
whether the decision maker has acted correctly, for instance by taking into account relevant
considerations and not being influenced by irrelevant considerations. Judicial review is only available
with the permission of the reviewing court. Judicial review was the preserve of the High Court until
October 2011, since when categories of immigration and asylum judicial reviews have been gradually
being transferred to the Upper Tribunal, and most are now in the Tribunal’s jurisdiction.** Opponents of
these transfers argue that the High Court is more independent and experienced in the public law
principles which underpin judicial review. Those in favour of the transfer argue that immigration and
asylum cases are best decided by those with specialist expertise.

Personal Interview

- Is a personal interview of the asylum seeker conducted in most cases in practice in the regular

procedure?  [X] Yes [1No
o If so, are interpreters available in practice, for interviews? [X] Yes [1No
- In the regular procedure, is the interview conducted by the authority responsible for taking the
decision? X Yes 1 No
- Are interviews ever conducted through video conferencing?
[] Frequently [] Rarely X Never

Applicants are entitled to a personal interview,”® and this is standard practice. There is an initial

screening interview before the substantive interview, see section B1. Interviews may be dispensed with
in defined circumstances including where: a positive decision can be taken on the basis of the evidence
available; the facts given in the application only raise issues of minimal relevance or which are clearly
improbable or insufficient or designed to frustrate removal, or the applicant is unfit or unable to be
interviewed owing to enduring circumstances beyond his control. Where a refused asylum seeker
returns to the UK and wishes to claim again, guidance to Home Office officers is that this should be
treated as a further submission.*® In this case they may be refused an interview. Applicants under 12
years old are not normally interviewed, though they can be if they are willing and it is deemed
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Rule 54.7A Civil Procedure Rules. http://www.justice.gov.uk/courts/procedure-rules/civil/rules/part54
Regulations are made implementing the power in Borders, Citizenship and Immigration Act 2009 s.53.
Immigration rules para 339NA.

The Home Office, Asylum Process Guidance: Routing Asylum Applications, para.3.9.
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appropriate.*’ In summary, it is very rare for an asylum applicant over 12 years of age on their first
application in the regular procedure not to have an interview.

Personal interviews are conducted by the authority responsible for taking the decisions, i.e. by the
Home Office caseworkers. Asylum seekers are entitled to have a legal representative with them at the
personal interview, but there is no public funding for this for adults except in the Detained Fast Track,
and so few are able to do so in practice. Where there is a legal representative present, their role is not
to put the asylum seeker’s case, but to ensure that their client is able to participate fully and properly in
the interview. Legal representatives say that this role can be difficult to fulfil since the warning which the
Home Office caseworker reads out at the beginning of the interview says that they cannot interrupt. The
legal representative’s professional standard may conflict with this if for instance there is a problem with
the interpretation, or the caseworker is not taking full notes.*®> Some Home Office caseworkers and legal
representatives may not be aware of the full scope of the representative’s role.

Interpreters are required by the immigration rules and are provided by the Home Office. There is a code
of conduct for these interpreters, but in practice asylum seekers are unaware of it and of what to expect
from their interpreter unless they have a legal adviser who has informed them about this beforehand.
Lawyers, NGOs and refugee groups frequently report problems with interpreters including
misinterpretation, the interpreter not being fluent in the asylum seeker's language or having a very
different dialect so that there is misunderstanding. Since inconsistencies on matters of detail in the
asylum interview are a common reason for refusing asylum, problems with interpreting can have a
significant impact. If the asylum seeker has a representative present, best practice in this case suggests
that the representative should interrupt the interview. Home Office caseworkers are not always familiar
with this, and it can be difficult for problems of interpretation to be raised and rectified at the time they
occur. Asylum seekers are allowed to take an interpreter of their own choosing to the interview, but
there is no public funding for this in most adult cases, so taking one's own interpreter is unusual.

Normal good practice is that asylum seekers are asked at the screening interview whether they wish to
be interviewed by a man or a woman, and the policy and practice is to respect this preference, subject
to availability of staff.*?

Audio-recording of interviews is permitted and should be allowed where a request has been made in
advance by the asylum seeker, except in the unusual cases where an asylum seeker is entitled to a
legal representative at their interview. The Home Office advice to interviewers is that they need not
arrange tape recording if the asylum seeker has not requested it in advance, and need not ask again
when the asylum seeker arrives for interview™ . The recording must be provided to the applicant after
the interview. Verbatim transcripts of the interview are provided to the applicant shortly after the
interview and five working days are allowed to make comments or corrections before the first instance
decision is taken.

There are no reported instances of interviews being carried out through video link, and there does not
appear to be any provision for this.

4 Kamena Dorling and Anita Hurrell, Navigating the System: Advice Provision for Young Refugees and

Migrants, 2012, Coram Children’s Legal Centre.

Immigration Law Practitioners Association Making as Asylum Application: a best practice guide 2002.

Home Office Asylum Policy Instruction, Gender issues in the asylum claim Para 7.1.

Home Office Asylum Policy Instruction, Asylum Interviews Version 5.0 , 31 March 2014, Section 6.1

Recording policy.
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The guidelines on gender issues require provision of child care so that parents do not have to have their
children present while being interviewed about possibly traumatic experiences.”® This is in place in
regional offices except London.*

Legal assistance

- Do asylum seekers have access to free legal assistance at first instance in the regular
procedure in practice?
[ Yes XI not always/with difficulty  [] No

- Do asylum seekers have access to free legal assistance in the appeal procedure against a
negative decision?
[ Yes X not always/with difficulty  [] No

- In the first instance procedure, does free legal assistance cover:
] representation during the personal interview [X] legal advice [] both [_]Not applicable

- In the appeal against a negative decision, does free legal assistance cover
[] representation in courts [ legal advice X both [INot applicable

Free legal assistance is available to asylum seekers as part of the state funded scheme of free legal aid
in restricted areas of legal practice for people who have not sufficient resources. Although the
immigration rules provide® that asylum seekers shall be allowed 'an effective opportunity’ to obtain legal
advice, access to this is not guaranteed.

Legal aid is available for appeals, subject to a means test and in England and Wales a merits test, and
availability of a representative.

Few asylum seekers obtain advice before their screening interview. In the cases where they do, giving
full instructions with an interpreter is not publicly funded, since the maximum that the solicitor can claim
for work done before screening is £100 (120€).

In England and Wales, legal aid for legal advice and representation for the initial stage of an asylum
case, from claim, through interview up to decision, is paid as a fixed fee of £413 (490€).>* Exceptions
include unaccompanied children applicants, and where the representative can evidence that they have
undertaken work that equates to over 3 times the value of the fixed fee. An hourly rate can then be paid
if the Legal Aid Agency, which assesses the claim for costs, accepts that 3 times the level of work was
done and warranted.*

The low fixed fee and the significant jump to achieve an hourly rate both put pressure on conscientious
representatives. The low fixed fee at these pre-appeal stages also makes it difficult to conduct a
thorough examination of a complex case. The grant of legal aid for appeal depends on this assessment
by the lawyer, and the award of legal aid contracts by the Legal Aid Agency depends on performance
indicators including success at appeals. From December 2013 the rates paid for Upper Tribunal work
have been reduced, and this comes on top of the legal aid cuts referred to below. While dedicated
lawyers continue to do high quality work, the system operates to discourage less scrupulous lawyers

51
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Christel Querton, | feel like as a woman I'm not welcome: a gender analysis of UK law, policy and practice,
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from granting legal aid at appeal and makes it difficult for quality representatives to stay in business with
high standards.®

Legal assistance is not provided at the Asylum Screening Unit or at the port of entry. From 1 April 2014
screening officers will be able to make appointments for asylum applicants with lawyers, if the applicant
wishes.Free legal assistance (funded as described above) is limited to advising the asylum seeker
before and immediately after their asylum interview. This may include making additional written
representations to the Home Office, which as a matter of usual policy are only allowed within five days
after the interview. With some exceptions (including unaccompanied children and people with mental
illness), there is no public funding for a legal representative to attend the asylum interview.>’

The pressures described above do not apply in Scotland, where fees are not fixed, and there is no
merits test for representing at a first appeal. For an appeal to the Upper Tribunal where the First Tier
Tribunal has not given permission to appeal, a lawyer in Scotland must assess the merits of the case,
and payment may be disallowed if the Scottish Legal Aid Board takes a different view.

The amount that is payable per case in England and Wales has been reduced steadily over a period of
years. The two major non-governmental organisations which offered immigration and asylum advice
have closed, Refugee and Migrant Justice in 2010 and Immigration Advisory Service in 2011. In
2011/12 £12 million less (about 14 mio €) was spent on legal aid for asylum cases despite an increase
in asylum claims.

In April 2013 the Legal Aid, Sentencing and Punishment of Offenders Act 2012 came into force,
abolishing legal aid in most immigration cases. The resultant financial pressure, combined with the
widespread maximum allocations of new cases, limited to 100 under the new April 2013 contract means
that legal firms doing immigration and asylum work either need to reduce the number of workers they
employ, or open branch offices to attract a further allocation of asylum cases in the hope that these will
be viable. The net effect of all this is yet to be seen. There is no government obligation to provide
publicly funded representation to any particular level in any region. The availability of publicly funded
legal representation in any region of the UK is determined in part by the number of new cases which the
former Legal Aid Agency permits. The level of legal aid cases allocated for contracts from April 2013 is
proportionate based on historical usage within each region. Therefore in areas where there is a
shortage of legal advice there is no governmental procedure for remedying this, i.e. there is no public
law or enforceable governmental obligation to provide a level of service in a particular region Moreover,
asylum seekers may be dispersed (moved to another part of the country) where legal advice may be
difficult to access. They may also be dispersed away from a solicitor who initially advised them about
their asylum claim.

From 27" January 2014 legal aid is abolished for civil court cases where the merits are assessed as
‘borderline’, i.e. over 50% but not more than 60%.° This will affect asylum seekers’ capacity to access
judicial review.

The cumulative impact of the closure of immigration and asylum law firms and departments, the tighter
limits on legal aid and the new Act is that there is a shortage of good quality publicly funded advice and
representation for asylum seekers. One writer estimates that the loss of legal aid funding in immigration
and asylum amounts nationally to the work of around 250 full-time experienced caseworkers and

% Julie Gibbs and Deri Hughes-Roberts, Justice at Risk: Quality and Value for Money in Asylum Legal Aid,

Runnymede Trust, (2012) and see Christel Querton, | feel like as a woman I'm not welcome: a gender
analysis of UK law, policy and practice, Asylum Aid 2012.

Legal Aid, Sentencing and Punishment of Offenders Act 2012, Schedule 1 Part 1 para 30.

The Civil Legal Aid (Merits Criteria), (Amendment) Regulations 2014 No. 131.
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solicitors, *° and the continued reduction in public funding threatens more reductions in the voluntary
sector.®® Thus the provisions on eligibility for legal aid need to be read in the context of limited
availability of representatives in practice.

In Scotland, supply is more closely matched with demand, although there are also measures to contain
61
costs.

In the East Midlands of England, a pilot scheme, the Early Legal Advice Project (ELAP)GZ, ran until the
end of December 2012 which entailed more high quality advice given at an early stage. The applicant
spent more time with a legal advisor who was able to give higher level advice, both before and after the
asylum interview, and there was more opportunity for dialogue between the legal advisor and the Home
Office. Legal aid was paid at an hourly rate (capped to a maximum) rather than a fixed fee. The aim was
to discover whether more good quality legal advice earlier in the process would result in more soundly
based decisions, giving asylum seekers greater security in the process, more sustainable first decisions,
and less money wasted in the cost of appeals.®® The Home Office evaluation indicated improved
decision making in complex cases, and more initial grants of discretionary leave, but a higher cost per
case.” The system has not been adopted, but the Home Affairs Select Committee in October 2013
noted the positive aspects which emerged from the Early Legal Advice Project and recommended that
the Government invest in identifying how to improve the early identification of complex cases which
would benefit from early legal advice, the front-loading of evidence, and the timely submission of
witness statements.*®

3. Dublin

- Number of outgoing requests in the previous year: 1,356 in 2012

- Number of incoming requests in the previous year: 1,992 in 2012

- Number of outgoing transfers carried out effectively in the previous year: 714 in 2012

- Number of incoming transfers carried out effectively in the previous year: 262 in 2012* 2013
figures are not available

Procedure

- If another EU Member State accepts responsibility for the asylum applicant, how long does it
take in practice (on average) before the applicant is transferred to the responsible Member
State? Not available

¥ Sheona York, The end of legal aid in immigration: a barrier to access to justice for migrants and a decline in

the rule of law, Journal of Immigration, Asylum and Nationality Law, (2013) Vol. 27.2.

Deri Hughes-Roberts, Rethinking Asylum Legal Representation: promoting quality and innovation at a time of
austerity, Asylum Aid 2013.

Scottish Legal Aid Board, Best Value Review: Immigration And Asylum 2011.

The project was run by the the Home Office and Legal Aid Agency (LSC).

Julie Gibbs and Deri Hughes-Roberts, Justice at Risk: Quality and Value for Money in Asylum Legal Aid
Runnymede Trust, 2012.

Mike Lane, Daniel Murray, Rajith Lakshman (GVA), Claire Devine and Andrew Zurawan (Home Office
Science), Evaluation of the Early Legal Advice Project Final Report Research Report 70, May 2013

House of Commons Home Affairs Committee, Asylum, Seventh Report of Session 2013-14. HC71
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UK legislation provides for different lists of ‘safe third countries’ to which an asylum seeker can be
returned without their asylum claim being considered in the UK. They are called ‘third’ countries
because they are not the UK and not the country of origin.

The First List is set out in the statute and consists of EU member states (except Croatia), Iceland,
Norway and Switzerland. There is no reference to the Dublin Regulation, but the legislation states that
the listed countries are to be treated as places in which a person will not be at risk of persecution
contrary to the Refugee Convention, and from which they will not be sent in breach of the Refugee
Convention or ECHR.® In relation to a person who can be removed to one of these countries, the
Dublin regulation is applied.

Whether the person can be removed to one of these countries is determined in the first instance by
whether they can be shown to have travelled through that country. Fingerprinting is a routine part of the
screening process, carried out in all cases, and fingerprints are sent to the Immigration Fingerprint
Bureau (IFB) which automatically runs a fingerprint check on the EURODAC database.®’

Enquiries as to the route of travel are also a routine part of the screening process in all cases. Together
with the results of a EURODAC search, the asylum seeker's account of their route of travel will
determine whether the application is referred to the Third Country Unit. Home Office guidance lays
down that a response from the Third Country Unit to the Screening Unit should be received in Dublin
cases within two days,®® with a decision as to whether the applicant should be detained and whether the
Dublin regulation will be applied. In practice Dublin decisions are usually taken quickly, although it may
take more than two days. If there is a EURODAC match there will usually be a reference to the Third
Country Unit and a Dublin decision.

In practice a Dublin decision (i.e. a decision that the Dublin regulation applies) normally entails a
decision that the asylum claim will not be considered in the UK. Lawyers say that the UK rarely applies
the humanitarian clause of the Dublin Regulation, and that the only exception which the UK regularly
makes to issuing a certificate in Dublin cases is where the applicant has a spouse, parents or children
who are refugees in the UK.® However, at the stage of making a Dublin decision the information that
the asylum seeker has close family in the UK may not have been disclosed. Family information and
other reasons to apply the humanitarian or sovereignty clauses are not actively sought at the screening
interview. In practice such grounds are more likely to be raised as a challenge to the Dublin decision
once it is made.

In general applicants are detained when the Dublin decision is made. Information about the Dublin
procedure is given once the person is in detention. They are not informed prior to the issue of the
certificate that a Dublin decision is under consideration and may not be informed that a request has
been made to another Member State or the progress of that request. Applicants are generally detained
until removal, which usually happens under escort.

Once the EU Member State or Schengen Associated State takes or is deemed to take responsibility for
examining the asylum application on the basis of the Dublin Regulation, the claim is refused on third
country grounds without its substance being considered. The only challenge is by judicial review. This is
on very limited grounds, generally that the Dublin regulation has not been properly applied because for
instance the person has family in the UK, or that human rights will be breached and the humanitarian
clause should be applied (see also the next section).
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Asylum and Immigration (Treatment of Claimants, etc) Act 2004 (AITOCA) Schedule 3 Part 2, first list.

The Home Office, Asylum Process Guidance, Third Country Cases: Referring and Handling para 2.2.

The Home Office, Asylum Process Guidance, Third Country Cases: Referring and Handling para 4.2.
Following R (on the application of MA, BT, DA) v SSHD C-648/11 the UK will not be able to apply the Dublin

regulation to unaccompanied minors.
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On the Second List, see Section on Admissibility Procedures.

Appeal

- Does the law provide for an appeal against the decision in the Dublin procedure:

] Yes X No

- Average processing time for the appeal body to make a decision: Not available.

There is no appeal on asylum grounds against a decision that a person may be returned to another
country on the First List — i.e. through the Dublin regulation, and no appeal against a decision in the
Dublin procedure may be made on the grounds that the asylum seeker would be sent to another country
in breach of their rights under the European Convention on Human Rights (ECHR) or in breach of the
Refugee Convention.” The one ground of appeal available against a Dublin removal (i.e. a removal to a
First List country) is that the person's ECHR rights would be breached in the receiving country. A human
rights appeal of this kind may only be brought in the UK if the Home Office does not certify that the
human rights appeal is clearly unfounded, but the Home Office is required to certify that it is clearly
unfounded unless there is evidence to the contrary.71 In cases where an appeal is available an out of
country appeal must be brought within 28 calendar days (where the human rights appeal is certified
clearly unfounded); an in-country appeal (where the human rights appeal is not certified) must be
brought within 10 workings days. There are very few appeals of this kind because the available grounds
are so limited. There is no information to suggest that the delay for a decision to be given is different
from other appeals, but the appeals statistics do not distinguish these cases.

The result is that the only suspensive appeal against a Dublin removal is a human rights claim where
this is not certified by the Home Office as clearly unfounded. Otherwise, the decision to remove under
the Dublin Regulation can only be challenged by judicial review. There have been challenges before the
courts in relation to conditions of return in Cyprus, Italy, Malta and Hungary. These challenges concern
the level of reception conditions and procedural guarantees in the countries to which the asylum seeker
would be transferred.”

On the Second List, see section on Admissibility Procedures.

Personal Interview

- Is a personal interview of the asylum seeker conducted in most cases in practice in the
Dublin procedure? [ Yes X No

No personal interview takes place in the Dublin procedure.

The decision that the Dublin procedure is to be used is made on the basis of a Eurodac hit and/or
information obtained in the screening interview about the route of travel. Once the Dublin decision is
is