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The Asylum Information Database (AIDA)

The Asylum Information Database (AIDA) is coordinated by the European Council on Refugees and Exiles
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Repatriation Centre

Caricole

Not taking into
consideration

Pro Deo

Refusal of entry

Social integration

Transit group

CALL

Carda
CBAR-BCHV

Cedoca
CGRS

CiB

CIM

CIRE
CIv

CJEU
ECHR
ECtHR
EMN
Evibel
Fedasil
FGM
INAD
JRS
LGBTI
LRI

Detention centre near Brussels National Airport

Detention centre near Brussels National Airport

Negative decision of the CGRS declaring an application inadmissible

Second line free legal assistance

Negative decision of the Aliens Office declaring that Belgium is not responsible
for an application under the Dublin Regulation

Financial assistance under social welfare | intégration sociale | maatschappelijke
integratie

Consortium of NGOs, comprising CBAR-BCHV, JRS, Caritas, Ciré and
Vluchtelingenwerk, coordinating immigration detention monitoring visits

Council of Alien Law Litigation | Conseil du contentieux des étrangers | Raad
voor Vreemdelingenbetwistingen

Centre d'accueil rapproché pour demandeurs d'asile en souffrance mentale

Belgian Refugee Council | Comité belge d’aide aux réfugiés | Belgisch comite
voor hulp aan vluchtelingen

Research service of the CGRS

Commissioner-General for Refugees and Stateless Persons | Commissaire
général aux réfugiés et aux apatrides | Commissariaat-generaal voor de
vluchtelingen en de staatlozen

Centre for lllegals of Bruges | Centre pour les illégaux de Bruges | Centrum voor
illegallen van Brugge

Centre for lllegals of Merksplas | Centre pour les illégaux de Merksplas |
Centrum voor illegallen van Merksplas

Coordination et initiatives pour réfugiés et étrangers

Centre for lllegals of Vottem | Centre pour les illégaux de Vottem | Centrum voor
illegallen van Vottem

Court of Justice of the European Union

European Convention on Human Rights

European Court of Human Rights

European Migration Network

Registration database of the Aliens Office

Federal Agency for the Reception of Asylum Seekers
Female genital mutilation

Centre for Inadmissible Passengers

Jesuit Refugee Service

Lesbian, gay, bisexual, transsexual and intersex

Local reception initiative | initiative locale d’accueil (ILA) | lokaal opvang initiatief
(LOI)
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PCSW

RIZIV / INAMI

VVSG

Observation and Orientation Centre for unaccompanied children

Public Centre for Social Welfare | Centre public d’action sociale (CPAS) |
Openbaar centrum voor maatschappelijk welzijn (OCMW)

National Institute for Health and Disability Insurance | Institut national
d’assurance  maladie-invalidité | Rijksinstituut  voor  ziekte- en
invaliditeitsverzekering

Association of Flemish Cities and Towns | Vlaamse Vereniging voor Steden en
Gemeentes



Overview of statistical practice

The Commissioner-General for Refugees and Stateless persons (CGRS) publishes monthly statistical reports, providing information on asylum applicants and first
instance decisions. Monthly reports are also published by the Aliens Office.? In addition, statistical information may be found in the reports of the Contact Group on

International Protection, bringing together national authorities, UNHCR and civil society organisations.®

Applications and granting of protection status at first instance: 2017

Appl;c:)ir;ts o Pendlznoglit end Refugee status ilrjc?tselggliir: Rejection Refugee rate [Subs. Prot. rate| Rejection rate

Total 19,688 9,360 11,031 2,929 12,044 42.4% 11.3% 46.3%
Breakdown by main countries of origin

Syria 3,981 995 3,321 771 284 75.9% 17.6% 6.5%
Afghanistan 1,582 2,596 1,308 1,718 2,211 25% 32.8% 42.2%
Iraq 1,357 626 920 178 1,742 37.1% 6.3% 56.6%
Guinea 901 272 461 2 418 52.3% 0.2% 47.5%
Albania 882 150 53 0 829 6% 0% 94%
Palestine 847 211 231 0 33 87.5% 0% 12.5%
DRC 791 253 277 7 510 34.9% 0.9% 64.2%
Russia 703 399 211 1 450 31.9% 0.1% 68%
Eritrea 699 208 449 0 64 87.5% 0% 12.5%
Turkey 535 521 569 0 302 65.3% 0% 34.7%

Source: CGRS. “Rejection” includes inadmissibility decisions.

1 CGRS, Figures, available at: http://www.cgra.be/en/figures.
Aliens Office, Statistics — Asylum, available at: http://bit.ly/1SDOG67v.
3 Myria, Contact group international protection, available at: http:/bit.ly/2I11LR47.
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Gender/age breakdown of the total number of applicants: 2017

Number Percentage

Total number of applicants 19,688 -
Men 12,529 63.6%
Women 7,159 36.4%
Children 4,745 24.2%
Unaccompanied children 769 3.9%
Source: CGRS; Aliens Office
Comparison between first instance and appeal decision rates: 2017
First instance Appeal
Number Percentage Number Percentage
Total number of decisions 26,004 - 4,044 -
Positive decisions 13,960 53.7% 211 5.2%
Refugee status 11,031 42.4% 200 4.9%
Subsidiary protection 2,929 11.3% 11 0.3%
Negative decisions 12,044 46.3% 3,403 84.1%
Annulments N/A N/A 430 10.7%

Source: CGRS; CALL. “Rejection” includes inadmissibility decisions.




Main legislative acts relevant to asylum procedures, reception conditions, detention and content of protection

Web Link

Title (EN)

Law of 15 December 1980 regarding the entry,

residence, settlement and removal of aliens

Amended by: Law of 21 November 2017
Amended by: Law of 17 December 2017

Original Title (FR/NL)

Loi du 15 décembre 1980 sur l'acces au territoire, le séjour,

I'établissement et I'éloignement des étrangers |

Wet van 15 december 1980 betreffende de toegang tot het
grondgebied, het verblijf, de vestiging en de verwijdering van
vreemdelingen

Loi du 21 novembre 2017 | Wet van 21 november 2017
Loi du 17 décembre 2017 | Wet van 17 december 2017

Abbreviation

Aliens Act

http://bit.ly/1IgIMCC (FR)
http://bit.ly/2GmqgyU0 (NL)

http://bit.ly/2FEqrZU (FR)
http://bit.ly/1GmsxXT (FR)

Law of 12 January 2007 regarding the reception of
asylum seekers and other categories of aliens

Amended by: Law of 21 November 2017

Loi de 12 janvier 2007 sur l'accueil des demandeurs d'asile et de
certaines autres catégories d'étrangers

Wet van 12januari 2007 betreffende de opvang van asielzoekers
en van bepaalde andere categorieén van vreemdelingen

Loi du 21 novembre 2017 | Wet van 21 november 2017

Reception Act

http://bit.ly/IMA7uDO (FR)
http://bit.ly/IMKITbo (NL)

http://bit.ly/2FEqrzU (FR)

Law of 30 April 1999 concerning employment of
foreign workers

A

Loi de 30 avril 1999 relative a l'occupation des travailleurs
étrangers

Wet van 30 april 1999 betreffende de tewerkstelling van
buitenlandse werknemers

Law on
Foreign
Workers

http://bit.ly/AMHzmTK (FR)
http://bit.ly/IFQUURV (NL)

Main implementing decrees and administrative guidelines and regulations relevant to asylum procedures, reception conditions, detention and content

of protection

Title (EN)

Royal Decree of 8 October 1981 regarding the entry
on the territory, residence, settlement and removal
of aliens

Original Title (FR/NL)

Arrété royal du 8 octobre 1981 concernant I'accés au territoire, le
séjour, I'établissement et I'éloignement des étrangers

Koninklijk Besluit van 8 oktober 1981 betreffende de toegang tot
het grondgebied, het verblijf, de vestiging en verwijdering van
vreemdelingen

Abbreviation

Aliens Decree

Web Link
http://bit.ly/11kJsLv (FR)

Royal Decree of 11 July 2003 determining certain
elements of the procedure to be followed by the

Arrété royal du 11 juillet 2003 fixant certains éléments de la
procédure a suivre par le service de |'Office des étrangers chargé

Royal Decree
on Aliens

http://bit.ly/IKOyLBu (NL)
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http://bit.ly/1MKlTbo
http://bit.ly/2FEqrZU
http://bit.ly/1MHzmTK
http://bit.ly/1FQUuRV
http://bit.ly/1IkJsLv
http://bit.ly/1KOyLBu

Aliens Office charged with the examination of
asylum applications on the basis of the Law of 15
December 1980

de I'examen des demandes d'asile sur la base de la loi du 15
décembre 1980

Koninklijk besluit van 11 juli 2003 houdende vaststelling van
bepaalde elementen van de procedure die dienen gevolgd te
worden door de dienst van de Dienst Vreemdelingenzaken die
belast is met het onderzoek van de asielaanvragen op basis van de
wet van 15 december 1980 betreffende de toegang tot het
grondgebied, het verblijf, de vestiging en de verwijdering van
vreemdelingen

Office Asylum
Procedure

Royal Decree of 11 July 2003 determining the
procedure and functioning of the Office of the
Commissioner General for Refugees and Stateless
persons

Arrété royal du 11 juillet 2003 fixant la procédure devant le
Commissariat général aux Réfugiés et aux Apatrides ainsi que son
fonctionnement

Koninklijk besluit van 11 juli 2003 tot regeling van de werking van

en de rechtspleging voor het Commissariaat-generaal voor de
Vluchtelingen en de Staatlozen

Royal Decree
on CGRS
Procedure

http://bit.ly/AFYKWaB (FR)
http://bit.ly/1J0261J (NL)

Royal Decree of 21 December 2006 on the legal
procedure before the Council for Alien Law Litigation

Arrété royal du 21 décembre 2006 fixant la procédure devant le
Conseil du Contentieux des Etrangers

Koninklijk  besluit van 21 december 2006 houdende de
rechtspleging voor de Raad voor Vreemdelingenbetwistingen

Royal Decree
on CALL
Procedure

http://bit.ly/1VtXdcg (FR)

http://bit.ly/1ViXhJ3 (NL)

Royal Decree of 9 June 1999 implementing the law
of 30 April 1999 regarding the employment of foreign
workers

Amended by: Royal Decree of 29 October 2015
modifying Article 17 of the Royal Decree on Foreign
Workers

Arrété royal du 9 juin 1999 portant exécution de la loi du 30 auvril
1999 relative a I'occupation des travailleurs étrangers

Koninklijk besluit van 9 juni 1999 houdende de uitvoering van de
wet van 30 april 1999 betreffende de tewerkstelling van
buitenlandse werknemers

Arrété royal du 29 octobre 2015 modifiant l'article 17 de l'arrété
royal du 9 juin 1999

Royal Decree
on Foreign
Workers

http://bit.ly/LQIrEXZ (NL)

http://bit.ly/IMYS23I (FR)

Royal Decree of 12 January 2011 on the granting of
material assistance to asylum seekers receiving
income from employment related activity

Arrété royal de 12 janvier 2011 relatif & I'octroi de I'aide matérielle
aux demandeurs d'asile bénéficiant de revenus professionnels liés
a une activité de travailleur salarié

Koninklijk besluit van 12 januari 2011 betreffende de toekenning
van materiéle hulp aan asielzoekers die beroepsinkomsten hebben
uit een activiteit als werknemer

Royal Decree
on Material
Assistance to
Asylum
Seekers

http://bit.ly/1IAukcQ (FR)
http://bit.ly/1IBOPwY (NL)

Royal Decree of 9 April 2007 determining the
medical aid and care that is not assured to the
beneficiary of the reception because it is manifestly

Arrété royal du 9 avril 2007 déterminant I'aide et les soins médicaux
manifestement non nécessaires qui ne sont pas assurés au

Royal Decree
on Medical
Assistance

http://bit.ly/1KoGIMv (FR)
http://bit.ly/1Tarbni (NL)
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http://bit.ly/1FYKWaB
http://bit.ly/1Jo26lJ
http://bit.ly/1VtXdcg
http://bit.ly/1VtXhJ3
http://bit.ly/1Q9rEXZ
http://bit.ly/1MYS23I
http://bit.ly/1IAukcQ
http://bit.ly/1JB9PwY
http://bit.ly/1KoGIMv
http://bit.ly/1Tarbni

not indispensable, and determining the medical aid
and care that are part of daily life and shall be
guaranteed to the beneficiary of the reception
conditions

bénéficiaire de I'accueil et I'aide et les soins médicaux relevant de
la vie quotidienne qui sont assurés au bénéficiaire de I'accueil

Koninklijk besluit van 9 april 2007 tot bepaling van de medische
hulp en de medische zorgen die niet verzekerd worden aan de
begunstigde van de opvang omdat zij manifest niet noodzakelijk
blijken te zijn en tot bepaling van de medische hulp en de medische
zorgen die tot het dagelijks leven behoren en verzekerd worden aan
de begunstigde van de opvang /

Law of 26 May 2002 on the right to social integration

Loi de 26 mai 2002 concernant le droit a l'intégration sociale

Wet van 26 mei 2002 betreffende het recht op maatschappelijke
integratie

Law on Social
Integration

http://bit.ly/1GwdpYC (FR)
http://bit.ly/1GnKfsF (NL)

Royal Decree of 25 April 2007 on the modalities of
the assessment of the individual situation of the
reception beneficiary

Arrété royal du 25 avril 2007 déterminant les modalités de
I'évaluation de la situation individuelle du bénéficiaire de I'accueil

Koninklijk besluit van 25 april 2007 tot bepaling van de nadere
regels van de evaluatie van de individuele situatie van de
begunstigde van de opvang

Royal Decree
on the
Assessment of
Reception
Needs

http://bit.ly/AMHWUMS (FR)
http://bit.ly/1TatQOr (NL)

Royal Decree of 2 August 2002 determining the
regime and regulations to be applied in the places
on the Belgian territory managed by the Aliens Office
where an alien is detained, placed at the disposal of
the government or withheld, in application of article
74/8 81 of the Aliens Act

Amended by: Royal Decree of 7 October 2014
amending the Royal Decree of 2 August 2002

Arrété royal de 2 aolt 2002 fixant le régime et les régles de
fonctionnement applicables aux lieux situés sur le territoire belge,
gérés par I'OE, ou un étranger est détenu, mis a la disposition du
Gouvernement ou maintenu, en application des dispositions citées
dans l'article 74/8, 8§ 1er, de la loi du 15 décembre 1980

Koninklijk besluit van 2 augustus 2002 houdende vaststelling van
het regime en de werkingsmaatregelen, toepasbaar op de plaatsen
gelegen op het Belgisch grondgebied, beheerd door de DVZ, waar
een vreemdeling wordt opgesloten, ter beschikking gesteld van de
regering of vastgehouden, overeenkomstig de bepalingen vermeld
in artikel 74/8, § 1 van de Vreemdlingenwet

Arrété royal du 7 octobre 2014 modifiant I'arrété royal de 2 ao(t
2002

Koninklijk besluit van 7 oktober 2014 tot wijziging van het koninklijk
besluit van 2 augustus 2002

Royal Decree
on Closed
Centres

http://bit.ly/1Fx8sZ0 (NL)

http://bit.ly/1QSveUL (FR)
http://bit.ly/1YKkhRPe (NL)

Royal Decree of 9 April 2007 determining the regime
and functioning rules of the Centres for Observation
and Orientation of Unaccompanied Minors

Arrété royal du 9 avril 2007 déterminant le régime et les regles de
fonctionnement applicables aux centres d'observation et
d'orientation pour les mineurs étrangers non accompagnés

Royal Decree
on OOC

http://bit.ly/1QLxABu (FR)
http://bit.ly/1S40bo8 (NL)

12



http://bit.ly/1GwdpYC
http://bit.ly/1GnKfsF
http://bit.ly/1MHwUMS
http://bit.ly/1TatQ0r
http://bit.ly/1Fx8sZ0
http://bit.ly/1QSveUL
http://bit.ly/1YkhRPe
http://bit.ly/1QLxABu
http://bit.ly/1S40bo8

Koninklijk besluit van 9 april 2007 tot vastlegging van het stelsel en
de werkingsregels voor de centra voor observatie en oriéntatie voor
niet-begeleide minderjarige vreemdelingen

Royal Decree of 24 June 2013 on the rules for the
training on the use of coercion for security personnel

Arrété royal déterminant les réegles relatives a la formation
dispensée dans le cadre du recours a la contrainte, prise en
exécution de l'article 74/8, § 6, alinéa 3, de la loi du 15 décembre
1980

Koninklijk besluit tot bepaling van de regels voor de opleiding in het
kader van het gebruik van dwang, genomen in uitvoering van artikel
74/8, § 6, derde lid, van de wet van 15 december 1980

Royal Decree

on the Use of

Coercion for
Security
Personnel

http://bit.ly/LluwwLu (FR)
http://bit.ly/1cLmdvV (NL)

Royal Decree of 18 December 2003 establishing the
conditions for second line legal assistance and legal
aid fully or partially free of charge

Arrété royal de 18 décembre 2003 déterminant les conditions de la
gratuité totale ou partielle du bénéfice de l'aide juridique de
deuxiéme ligne et de l'assistance judiciaire

Koninklijk besluit van 18 december 2003 tot vaststelling van de
voorwaarden van de volledige of gedeeltelijke kosteloosheid van
de juridische tweedelijnshijstand en de rechtsbijstand

Royal Decree
on Legal Aid

http://bit.ly/IEZmLoC (FR)
http://bit.ly/11he2CS (NL)

Ministerial Decree of 5 June 2008 establishing the
list of points for tasks carried out by lawyers charged
with providing second line legal assistance fully or
partially free of charge

Arrété ministériel de 5 juin 2008 fixant la liste des points pour les
prestations effectuées par les avocats chargés de l'aide juridique
de deuxieme ligne partiellement ou complétement gratuite

Ministerieel besluit van 5 juni 2008 tot vaststelling van de lijst met
punten voor prestaties verricht door advocaten belast met
gedeeltelijk of volledig kosteloze juridische tweedelijnshijstand

Ministerial
Decree on
Second Line
Assistance

http://bit.ly/1AO5I3i (FR)
http://bit.ly/LTOJAYm (NL)

Royal Decree of 17 December 2017 establishing the
list of safe countries of origin

Arrété royal portant exécution de l'article 57/6/1, alinéa 4, de la loi
du 15 décembre 1980 sur l'acces au territoire, le séjour,
I'établissement et I'éloignement des étrangers, établissant la liste
des pays d'origine sdrs

Koninklijk besluit tot uitvoering van het artikel 57/6/1, vierde lid, van
de wet van 15 december 1980 betreffende de toegang tot het
grondgebied, het verblijf, de vestiging en de verwijdering van
vreemdelingen, houdende de vastlegging van de lijst van veilige
landen van herkomst

Royal Decree
on Safe
Countries of
Origin

http://bit.ly/2FMdVU3 (FR)
http://bit.ly/AGmsxXT (NL)
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http://bit.ly/1IuWwLu
http://bit.ly/1cLmdvV
http://bit.ly/1EZmLoC
http://bit.ly/1Ihe2CS
http://bit.ly/1AO5l3i
http://bit.ly/1T0jAYm
http://bit.ly/2FMdVU3
http://bit.ly/1GmsxXT

The report was previously updated in February 2017.

Asylum reform

In 2017, two new laws were adopted amending the Aliens Act and the Reception Act with the aim of
transposing the recast Reception Conditions and Asylum Procedures Directives, as well as the Return
Directive, the recast Qualification Directive and the Dublin Ill Regulation to a lesser extent. The law
indicates a lowering of the Belgian standards, often to the minimum set out in the EU Directives. The 393-
page bill has brought about a wide array of modifications to the Belgian asylum procedure. The law
entered into force on 22 March 2018. The necessary Royal Decrees, such as the one on alternatives to
detention, have not yet been adopted.

This report is updated following these legislative changes. Given that they have just entered into force,
there is no or limited information on the implementation of the new law.

Asylum procedure

R/
0.0

Inadmissibility: The reform transposes the inadmissibility grounds set out in the recast Asylum
Procedures Directive. These introduce new concepts such as “safe third country” as
inadmissibility grounds in Belgium. The Commissioner-General for Refugees and Stateless
Persons (CGRS) shall decide on the admissibility of applications within 15 working days, or within
10 working days when it concerns subsequent applications, or within 2 days when it concerns
subsequent applications from detention.

Consideration of sources: The asylum procedure during the first instance procedure at the
CGRS is also subject to various changes. Among other elements, the CGRS will be allowed to
take a decision on an application based on undisclosed sources. The law furthermore disregards
the benefit of the doubt principle enshrined in Article 4(5) of the recast Qualification Directive by
stating that the lack of proof regarding identity or nationality shall be taken into account as an
indication of the credibility of the asylum application. The law and its preparatory works emphasise
the applicant’s obligation to cooperate, deeming for example failure to present identity documents
as a refusal to cooperate and as grounds for a negative indication.

Subsequent applications: In some cases the law permits the removal of an asylum seeker
before a court has treated his or her appeal. This is possible for asylum seekers that have
submitted a subsequent application when the CGRS has concluded that there is no risk of
refoulement and (a) either the subsequent application is lodged the same year as the final
decision on the previous application and from detention, or (b) the subsequent application is a
third or later claim.

Appeal: A number of changes endanger the right to an effective remedy. The Council of State,
which gave a preliminary advice, stated that within the short amount of time it had to analyse the
legislative proposals, it could not properly examine whether or not the right to an effective remedy
is being upheld. The law complicates the rules around various procedures, it shortens certain
appeal periods and in certain cases deprives asylum seekers of a suspensive appeal. As a result,
asylum seekers can be removed before the court has ruled on the substance of their case.

Detention of asylum seekers

o,
°n

Grounds for detention: The reform introduces grounds for detaining asylum seekers during the
procedure as set out by Article 8(3) of the recast Reception Conditions Directive. An asylum
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seeker may be detained where he or she does not cooperate in the establishment of his or her
identity, where there is a risk of absconding, where the application is made with a deliberate
purpose of delaying or hindering return, or for reasons of public order and national security. The
maximum duration of such detention is 2 months, except for cases related to public order and
national security where it may be prolonged.

Risk of absconding: In line with the clarification brought by the Court of Justice of the European
Union in the Al Chodor case, the law lays down objective criteria for the definition of the “risk of
absconding”. However, the definition refers to overly broad criteria such as the making of an
application more than 8 days after arrival or non-cooperation with the authorities. Moreover, since
there is no definition in the proposal of ‘non-cooperation’ with the authorities, this provision is
open for wide interpretation and possible abuse. In total the law sets out no less than 11 criteria
for the risk of absconding. Civil society fears that a larger number of asylum seekers will be
detained as a result.
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Asylum Procedure

A. General

1. Flow chart

Application Subsequent application
Territory: Aliens Office Aliens Office
Border: Federal Police
Detention: Aliens Office

Proof of notification

Registration
3 working days
Aliens Office

Lodging
30 days

Dublin procedure

Aliens Office
Regular procedure Accelerated procedure Admissibility procedure <
6 months 15 working days 15, 10 or 2 working days
CGRS CGRS CGRS

Refugee status
Subsidiary protection

v
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2. Types of procedures

-

N

X3

o

X3

o

X3

o

X3

*

X3

*

X3

*

Dublin procedure:

Admissibility procedure:

Border procedure:

Accelerated procedure:®

Other: Regularisation procedure’
Other: Residence permit for unaccompanied children

Indicators: Types of Procedures

Which types of procedures exist in your country?
«» Regular procedure:

* Prioritised examination:*

» Fast-track processing:®

X Yes [ ] No
X Yes [ ] No
X Yes [ ] No
X Yes [ ] No
X Yes [ ] No
X Yes [ ] No
X Yes ] No

J

Are any of the procedures that are foreseen in the law, not being applied in practice? [X] Yes

1 No

In the past, this was certainly the case. According to Article 52 of the Aliens Act, the CGRS can consider
an application as fraudulent or manifestly unfounded under the “accelerated procedure”, but in practice
this was not applied. Given that new procedures have just entered into force following the 2017 reform,
there is no information yet on the practical application of the law.

3. List of authorities intervening in each stage of the procedure

Stage of the procedure

Competent authority (EN)

Competent authority (FR/NL)

Application
« At the border

Federal Police

Police Fédérale (Direction générale de
la police administrative)

Federale politie (Algemene directie van
de bestuurlijke politie)

« On the territory Aliens Office Office des étrangers (OE)
Dienst Vreemdelingenzaken (DVZ)
Dublin Aliens Office Office des étrangers (OE)

Dienst Vreemdelingenzaken (DVZ)

Refugee status
determination

Commissioner General for
Refugees and Stateless
Persons (CGRS)

Commissariat général aux réfugiés et
aux apatrides (CGRA)

Commissariaat-generaal voor
Vluchtelingen en Staatlozen (CGVS)

Appeal

Council of Alien Law
Litigation (CALL)

Conseil du contentieux des étrangers
(CCE) / Raad voor
Vreemdelingenbetwistingen (RvV)

Onward appeal

Council of State

Conseil d’Etat / Raad van State

Subsequent application
(admissibility)

Commissioner General for
Refugees and Stateless
Persons (CGRS)

Commissariat général aux réfugiés et
aux apatrides (CGRA)

Dienst Vreemdelingenzaken (DVZ)
Commissariaat-generaal voor
Vluchtelingen en Staatlozen (CGVS)

For applications likely to be well-founded or made by vulnerable applicants. See Article 31(7) recast Asylum

Procedures Directive.

Accelerating the processing of specific caseloads as part of the regular procedure.
Albeit not labelled as “accelerated procedure” in national law. See Article 31(8) recast Asylum Procedures

Directive.

Residence status is granted in the form of protection for medical reasons under a regularisation procedure
rather than the asylum procedure, even where the serious risk of inhuman treatment upon return to the country
of origin satisfies the criteria for subsidiary protection. See Article 9ter Aliens Act.
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4. Number of staff and nature of the first instance authority

Name in English Number Ministry responsible Is there any political interference
of staff possible by the responsible

Minister with the decision
making in individual cases by

the first instance authority?

Office of the Commissioner
General for Refugees and
Stateless Persons (CGRS)

447.5

ETE Independent []Yes X No

The number of protection officers examining applications is 190 FTE.
5. Short overview of the asylum procedure

Registration

An asylum application may be made either: (a) on the territory with the Aliens Office, within 8 working
days after arrival;® (b) at the border, in case the asylum seeker does not dispose of valid travel documents
to enter the territory with the border police; or (c) from a detention centre, in case the person is already
being detained for the purpose of removal. The applicant receives a “certificate of notification” (attestation
de déclaration). The Aliens Office registers the application within 3 working days of the notification, which
can be prolonged up to 10 working days in case of large humbers of asylum seekers.

The applicant then has to lodge the application. This can take place either immediately when the person
makes the application, or following the notification but no later than 30 days after the application has been
made; exceptional prolongations may be defined by Royal Decree. Following that stage, the applicant
receives a “proof of asylum application” stating that he or she is a first-time applicant (“Annex 26”) or a
subsequent applicant (“Annex 26-quinquies”).

The Aliens Office is the mandated administration of the Minister responsible for the entry to the territory,
residence, settlement and removal of foreign nationals in Belgium. It also has the competence to register
asylum applications and decides on the application of the Dublin Regulation. The Aliens Office also only
registers subsequent applications and transfers them to the Office of the Commissioner General for
Refugees and Stateless Persons (CGRS).°

First instance procedure

CGRS is the central administrative authority exclusively responsible for the first instance procedure in
terms of examining and granting, refusing and withdrawing of refugee and/or subsidiary protection status.
The CGRS is independent in taking individual decisions on asylum applications and does not take any
instruction from the competent Minister — or State Secretary — for Asylum and Migration.

In addition to the regular procedure, the law now foresees a number of other procedures:

Prioritised procedure: The CGRS prioritises cases where: (a) the applicant is in detention; (b) the
applicant is in a penitentiary facility; (c) a prioritisation request has been issued by the Aliens Office or the

8 Article 50(1) Aliens Act, as amended by the Law of 21 November 2017. Persons that already have a legal stay
of more than three months in Belgium must apply for international protection within 8 working days after the
termination of stay. Those in Belgium with a legal stay of less than three months must apply for international
protection within this legal stay.

9 Articles 57/6/2 and 51/8 Aliens Act, as amended by the Law of 21 November 2017.
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Secretary of State for Asylum and Migration; or (d) the application is manifestly well-founded. There is no
time limit for taking a decision in these cases.10

Accelerated procedure: The CGRS takes a decision within 15 working days, although there are no
consequences if the time limit is not respected, where the applicant inter alia: raises issues unrelated to
international protection; comes from a safe country of origin; makes an application for the sole purpose
of delaying or frustrating return; makes an admissible subsequent application; or poses a threat to national
security or public order.!

Admissibility procedure: The CGRS decides on the admissibility of the application within 15 working
days, 10 working days (subsequent applications) or two working days (subsequent application from
detention). It may reject it as inadmissible where the applicant: (a) comes from a first country of asylum;
(b) comes from a safe third country; (c) enjoys protection in another EU Member State; (d) is a national
of an EU Member State; (e) makes a subsequent application with no new elements; or (f) is a minor
dependant who, after a final decision has been taken on the application in his or her name, lodges a
separate application without justification.1?

Border procedure: Where the applicant is detained in a closed centre located at the border, the CGRS
has four weeks to decide on the asylum application. The applicant is admitted into the territory if no
decision has been taken within that time limit.

Appeal

An appeal against a negative decision can be lodged before the Council of Alien Law Litigation (CALL),
an administrative court competent for handling appeals against all kinds of administrative decisions in the
field of migration. These appeals are dealt with by chambers specialised in the field of asylum.

Appeals before the CALL against the decisions of the CGRS in the regular procedure have automatic
suspensive effect and must be lodged within 30 days. The deadline is reduced to 10 days in inadmissible
applications and negative decisions in the accelerated procedure, and 5 days concerning subsequent
applications in detention. Appeals generally have automatic suspensive effect, with the exception of some
cases concerning subsequent applications.

The CALL has no investigative competence and has to take a decision based on all elements in the file
presented by the applicant and the CGRS. In accordance with its “full judicial review” (en pleine
jurisdiction) competence, it may: (a) overturn the CGRS decision by granting a protection status; (b)
confirm the negative decision of the CGRS; or (c) annul the decision if it considers essential information
is lacking in order to decide on the appeal and further investigation by the CGRS is needed.

However, Dublin decisions of the Aliens Office can only be challenged before the CALL by an annulment
appeal.

An onward annulment appeal before the Council of State is possible but only points of law can be litigated
at this stage. The appeal before the Council of State has no suspensive effect on decisions to expel or
refuse entry, which are issued with, or even before, a negative decision of the CGRS.

10 Article 57/6(2) Aliens Act, as amended by the Law of 21 November 2017.
1 Article 57/6/1 Aliens Act, as amended by the Law of 21 November 2017.
12 Article 57/6(3) Aliens Act, as amended by the Law of 21 November 2017.
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B. Access to the procedure and registration

1. Access to the territory and push backs

Indicators: Access to the Territory
1. Are there any reports (NGO reports, media, testimonies, etc.) of people refused entry at the
border and returned without examination of their protection needs? []Yes X No

There are no published reports by NGOs about cases of actual refoulement at the border of persons
wanting to apply for asylum. In French, returning someone at the border without having allowed them to
access the territory, but after having examined their asylum application on its well-foundedness, is wrongly
referred to with the legal term “refoulement”. This may add to the confusion between a genuine
refoulement (or “push back”) and the execution of a return decision.

2. Registration of the asylum application

Indicators: Registration
1. Are specific time limits laid down in law for asylum seekers to lodge their application?
X Yes []No

2. If so, what is the time limit for lodging an application?13 30 days

The Aliens Office is the authority responsible for the registration of asylum applications.
The law entering into force on 22 March 2018 foresees a three-stage registration process:

1. The asylum seeker “makes” (présente) his or her application with the Aliens Office within 8
working days after arrival on the territory.4 An application at the border is made with the Border
Police Section of the Federal Police immediately when the person is apprehended at the border
and asked about his or her motives for entering Belgium,'®> or with the prison director in
penitentiary institutions. These authorities refer the application immediately to the Aliens Office,
The asylum seeker receives a “certificate of notification” (attestation de déclaration) as soon as
the application is made.16

Under the new law, failure to apply for a residence permit after irregularly entering the country or
failure to apply for international protection within the 8-day deadline constitutes a criterion for the
determination of a “risk of absconding”.1” Non-compliance with this deadline can also be taken
into consideration by the CGRS as one of the elements in assessing the credibility of the asylum
claim.

2. The Aliens Office registers the application within 3 working days of “notification”.1® This can be
prolonged up to 10 working days when a large number of asylum seekers arrive at the same time,
rendering it difficult in practice to register applications within the 3 working day deadline.® At the
end of 2017, the maximum delay from “notification” until registration did not exceed two weeks in

any case.?°
13 The applicant must make the application within 8 working days of arrival in Belgium.
14 Article 50(1) Aliens Act, as amended by the Law of 21 November 2017.
15 Ibid.

16 Article 50(2) Aliens Act, as amended by the Law of 21 November 2017.

7 Articles 1(11) and 1(2)(1) Aliens Act, as amended by the Law of 21 November 2017.

18 Article 50(2) Aliens Act.

19 Ibid.

20 Myria, Contact meeting, 22 November 2017, available at: http://bit.ly/2DwcaZe, para 11.
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3. The asylum seeker “lodges” (introduit) his or her application either immediately when it is made,
or as soon as possible after the “notification” but no later than 30 days after the application has
been made.?! This period may exceptionally be prolonged by way of Royal Decree. When the
application is lodged, the asylum seeker receives a “proof of asylum application” certifying his or
her status as a first-time applicant (“Annex 26”) or a subsequent applicant (“Annex 26-
quinquies”). The Aliens Office informs the CGRS of the lodging of the application.?2

The asylum section of the Aliens Office is responsible for:
% Receiving the asylum application;
« Registering the asylum seeker in the so-called waiting register, a provisional population
register for foreign nationals;
Taking fingerprints and a photograph, taking a chest X-ray to detect tuberculosis; and

» Conducting the Dublin procedure.

X3

8

B

At the Aliens Office, a short interview takes place to establish the identity, nationality and travel route of
the asylum seeker. The Aliens Office and the asylum seeker, with the help of an interpreter fill in a
guestionnaire for the CGRS about the reasons why he or she fled his or her country of origin, or, in case
of a subsequent asylum application, which new elements are being submitted. A lawyer cannot be present
during this interview.

If Belgium is the responsible country under the Dublin Regulation, the file is sent to the CGRS. The
guestionnaire about the reasons for the asylum application and impossibility of a return to the country of
origin is transferred to the CGRS as well.2

The asylum section of the Aliens Office is furthermore responsible for the follow-up of the asylum seeker’s
legal residence status throughout the procedure as well as the follow-up of the final decision on the asylum
application. This means registration in the register for aliens in the case of a positive decision, or issuing
an order to leave the territory in the case of a negative decision.

Within the Aliens Office, the Closed Centre section is responsible for all the asylum applications lodged
in detention centres and prisons, while the Border Inspection section is responsible for asylum
applications lodged at the border. The three sections within the Aliens Office (Asylum section, Closed
Centres section and Border Inspection section) follow the exact same procedure within Aliens Office
general competence, each for their respective ‘categories’ of asylum seekers.

21 Article 50(3) Aliens Act, as amended by the Law of 21 November 2017.
22 Ibid.
23 Articles 51/3-51/10 Aliens Act; Articles 10 and 15-17 Royal Decree on Aliens Office Procedure.
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C. Procedures
1. Regular procedure

1.1. General (scope, time limits)

Indicators: Regular Procedure: General
1. Time limit set in law for the determining authority to make a decision on the asylum application
at first instance: 6 months

2. Are detailed reasons for the rejection at first instance of an asylum application shared with the

applicant in writing? X Yes []No
3. Backlog of pending cases at first instance as of 31 December 2017:
% Aliens Office 4,963
% CGRS 9,360

The asylum applications for which Belgium is responsible according to the Dublin Regulation are
transferred to the office of the CGRS to be examined on their merits. The CGRS, which is an independent
administrative authority, is exclusively specialised in asylum decision-making. In a single procedure, the
CGRS first examines whether the applicant fulfils the eligibility criteria for refugee status. If the applicant
does not meet these criteria the CGRS will automatically examine whether the applicant is eligible for
subsidiary protection.2*

The CGRS has the competence to:%°

R/

% Grant or refuse refugee status or subsidiary protection status;

R/

% Reject an asylum application as manifestly unfounded;26

% Reject an asylum application as inadmissible;?’

% Apply cessation and exclusion clauses or to revoke refugee or subsidiary protection status
(including on instance of the Minister);

+ Terminate the procedure in case the person does not attend the interview, among other reasons,

and reject the application in some cases;?® and

+» Issue civil status certificates for recognised refugees.

The CGRS has to take a decision within 6 months after receiving the asylum application from the Aliens
Office.?® This may be prolonged by another 9 months where: (a) complex issues of fact and/or law are
involved; a large number of persons simultaneously apply for asylum, rendering it very difficult in practice
to comply with the 6-month deadline; or (c) the delay is clearly attributed to the failure of the applicant to
comply with his or her obligations.%0

Where needed, the deadline can be prolonged by 3 more months.3!
In cases where there is uncertainty about the situation in the country of origin, which is expected to be

temporary, the deadline for a decision can reach a maximum of 21 months. In such a case, the CGRS
should evaluate the situation in the country of origin every 6 months.32

24 Article 49/3 Aliens Act.

25 Article 57/6(1) Aliens Act, as amended by the Law of 21 November 2017.

26 Article 57/6(1)(2) Aliens Act.

27 Article 57/6(3) Aliens Act, as amended by the Law of 21 November 2017.

28 Article 57/6(5) Aliens Act, as amended by the Law of 21 November 2017, sets out the reasons for terminating
the procedure.

29 Article 57/6(1) Aliens Act.

80 Ibid.
st Ibid.
82 Ibid.
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If the deadline is prolonged, the CGRS shall inform the applicant of the reasons and give a timeframe
within which the decision should be expected.33

The number of pending cases before the CGRS was 9,360 at the end of 2017.34 The CGRS tries to reduce
the waiting period as much as possible. To achieve this, the CGRS has recruited additional staff and
taken special measures to increase the number of decisions. As a result, the CGRS has increased the
number of decisions taken every month. The CGRS does its utmost to take as many decisions as possible
while still seeing to the quality of each decision.

The average processing time in 2017 was 12 months, although Vluchtelingenwerk is aware of persons
waiting much longer for a decision. This was especially the case for asylum seekers who made their
applications in the second half of 2015. The CGRS has stated that this backlog should be cleared by mid-
2018.%

1.2. Prioritised examination and fast-track processing

The CGRS may prioritise the examination of an asylum application where:36
a. The applicant is detained or is subject to a security measure;
b. The applicant is serving a sentence in a penitentiary facility;
c. The Aliens Office or the Secretary of State for Asylum and Migration so requests; or
d. The asylum application is manifestly well-founded.

1.3. Personal interview

Indicators: Regular Procedure: Personal Interview
1. Is a personal interview of the asylum seeker in most cases conducted in practice in the regular
procedure? X Yes []No
« If so, are interpreters available in practice, for interviews? Xl Yes []No

2. Inthe regular procedure, is the interview conducted by the authority responsible for taking the
decision? X Yes []No

3. Are interviews conducted through video conferencing? [] Frequently [X] Rarely [ ] Never

At least one personal interview by a protection officer at the CGRS is imposed by law.3” The interview
may be omitted where: (a) the CGRS can grant refugee status on the basis of the elements in the file; (b)
the CGRS deems that the applicant is not able to be interviewed due to permanent circumstances beyond
his or her control; or (c) where the CGRS deems it can take a decision on a subsequent application based
on the elements in the file.38

Generally, for every asylum application the CGRS conducts an interview with the asylum seeker, though
the length and the substance of the questions can vary substantially, depending e.g. on the manifestly
well-founded or unfounded nature of the claim, or the presence or absence of new elements presented in
case of a subsequent application. The interview serves the CGRS to examine whether the asylum
application is credible and qualifies for refugee status or subsidiary protection status. The lawyer and/or
another person of confidence chosen by the asylum seeker can attend the interview.3® The CGRS has

33 Ibid.

34 Information provided by the CGRS, February 2018.

35 Information provided by the CGRS, February 2018.

36 Article 57/6(2) Aliens Act, as amended by the Law of 21 November 2017.
87 Article 57/5-ter(1) Aliens Act, as inserted by the Law of 21 November 2017.
38 Article 57/5-ter(2) Aliens Act.

39 Article 13/1 Royal Decree on CGRS Procedure.

23



elaborated an interview charter as a Code of Conduct for the protection officers, which is available on its
website. 0

If the CGRS is considering Cessation or Revocation of international protection after receiving new facts
or elements, it can choose not to interview the person and to instead request written submissions on why
the status should not be ceased or withdrawn.*!

Interpretation

When lodging their application at the Aliens Office, asylum seekers must indicate irrevocably and in writing
whether they request the assistance of an interpreter, in case their knowledge of Dutch or French is not
sufficient.2 In that case, the examination of the application is assigned to one of the two “language roles”
without the applicant having any say in it and generally according to their nationality; the different
nationalities being distributed to one of the two “roles”. In the case of a Subsequent Application, the same
“role” as in the first asylum procedure is selected.*?

In general, there is always an interpreter present who speaks the mother tongue of the asylum seeker.
Sometimes, if the person speaks a rare language or idiom, this can be problematic and then an interpreter
in another language can be proposed. During and after the interview at the CGRS, the interpreter has to
respect professional secrecy and act according to certain rules of deontology. A brochure on this Code of
Conduct is also made available on the CGRS website.** The quality of the interpreters being very variable,
the correct translation of the declarations, as they are written down in the interview report, is sometimes
a point of contention in the appeal procedures before the Council of Alien Law Litigation (CALL), which in
general does not take this element into consideration since it is impossible to prove that the interpreter
deliberately or otherwise translated wrongly or had any interest in doing so.

Recording and transcript

There is no video or audio recordings of the interview, but the transcript has to faithfully include the
questions asked to and declarations of the asylum seeker; the law demands a “faithful reflection” thereof,*>
which is understood to be different from a verbatim transcript. The CGRS protection officer has to confront
the asylum seeker with any contradiction in his or her declarations, but this is not systematically done.

Additional remarks or supporting documents can be sent to the CGRS afterwards and will be taken into
consideration.*® The asylum seeker or his or her lawyer may request a copy of the interview report,
together with the complete asylum file. This should be done within 2 working days following the interview.4?
The asylum seeker or his or her lawyer may give comments within 8 working days after the reception of
the file.*® In this case the CGRS will take them in consideration before making a decision. When the
conditions are not met, the comments will only be taken in consideration if they are sent the last working
day before the CGRS makes its decision. If no comments reach the CGRS on the last working day before
the CGRS makes its decision, the asylum seeker is considered to agree with the report of the interview.4°

Since June 2016 the CGRS conducts interviews through videoconference in some of the detention
centres. This is the case for the closed centre of Merksplas where all persons who applied for asylum

40 CGRS, Interview Charter, available at: http:/bit.ly/1IFAxkyQ.

41 Article 57/6/7(2) Aliens Act, as amended by the Law of 21 November 2017.

42 Article 51/4(2) Aliens Act, as amended by the Law of 21 November 2017.

43 Ibid.

44 CGRS, Deontology for translations and interpretations, available at: http://bit.ly/IROmcHs.
45 Article 57/5-quater(1) Aliens Act, as inserted by the Law of 21 November 2017.

46 Articles 16-17 and 20 Royal Decree on CGRS Procedure.

47 Article 57/5-quater(2) Aliens Act.

48 Article 57/5-quater(3) Aliens Act.

49 Ibid.
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are interviewed through video conference. This interview is organised the same way as a regular
interview, meaning that there is an interpreter present at the office of the CGRS and the lawyer can
present in Merksplas to attend the interview. The CGRS evaluated this practice as positive and has
extended it to the closed centre of Bruges since the end of March 2017. The videos themselves are not
kept on file, and the CGRS uses the transcript following the interview as the basis.?® The asylum seeker
and his or her lawyer can request for an interview in person when they can provide elements of
vulnerability that would justify such a request.5?

1.4. Appeal

Indicators: Regular Procedure: Appeal
1. Does the law provide for an appeal against the first instance decision in the regular procedure?

X Yes [ No
% Ifyes, isit X Judicial ] Administrative
% If yes, is it suspensive X Yes [1No

2. Average processing time for the appeal body to make a decision in 2017: Not available

1.4.1. Appeal before the CALL

A judicial appeal can be introduced before the CALL against all negative in-merit decisions of the CGRS
within 30 days.52 The time limit is reduced to 10 days when the applicant is in detention.53

The appeal has automatic suspensive effect in the regular procedure.>*

The CALL has a so-called “full judicial review” competence (plein contentieux) which allows it to reassess
the facts and to take one of three possible decisions:

+« Confirm the negative decision of the CGRS;

< Overturn it by granting refugee or subsidiary protection status; or

< Annul the decision and refer the case back to the CGRS for further investigation.5°

The CALL has no investigative powers of its own, meaning that it must take a decision on the basis of the
existing case file. Therefore in case it considers important information to be lacking, it has to annul the
decision and send the case back to the CGRS for further investigation.

All procedures before the CALL are formalistic and essentially written, thereby making the intervention of
a lawyer necessary. All relevant elements have to be mentioned in the petition to the CALL.5® At the
hearing, the parties and their lawyer can orally explain their arguments to the extent that they were
mentioned in the petition.5” Since 2013, however, the CALL is also obliged to take into consideration every
new element brought forward by any one of the parties with an additional written note before the end of
the hearing.58 Depending on how the CALL assesses the prospects of such new elements leading to the
recognition or granting of an international protection status, it can annul the decision and send it back to
the CGRS for additional examination — unless the CGRS can submit a report about its additional

50 Information provided by the CGRS: Myria, Contact meeting, 21 September 2016, available at:
http://bit.ly/2kxOqOG, para 25.
51 Information provided by the CGRS: Myria, Contact meeting, 19 October 2016, available at:

http://bit.ly/2JH91M9, para 7.
52 Article 39/57(1) Aliens Act, as amended by the Law of 17 December 2017.
53 Ibid.
54 Article 39/70 Aliens Act.
55 Article 39/2 Aliens Act.
56 Article 39/69 Aliens Act.
57 Article 39/60 Aliens Act.
58 Article 39/76(1) Aliens Act.
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examination to the CALL within 8 days — or leave the asylum seeker the opportunity to reply on the new
element brought forward by the CGRS with a written note within 8 days. Failure to respond within that 8-
day time-is a presumption of agreeing with the CGRS on this point.

Still, in its Singh v. Belgium judgment of October 2012, the ECtHR also found a violation of the right to an
effective remedy under Article 13 ECHR because the CALL did not respect the part of the shared burden
of proof that lies with the asylum authorities, by refusing to reconsider some new documents concerning
the applicants’ nationality and protection status in a third country, which were questioned in the preceding
full jurisdiction procedure.®

The CALL must decide on the appeal within 3 months in the regular procedure.®® There are no sanctions
for not respecting the time limit. In practice, the appeal procedure often takes longer.

During 2017 the CALL decided on 4,044 full judicial review asylum appeals.! Decisions of the CALL are
publicly available.52

Generally speaking, lawyers and asylum seekers are quite critical about the limited use the CALL seems
to make of its full jurisdiction, which is reflected in the low reform and annulment rates. It is also important
to note that there remains a big difference in jurisprudence between the more liberal Francophone and
the stricter Dutch chambers of the CALL. On the other hand, it must be acknowledged that the quality of
a lot of appeals submitted is often poor, especially if these are not introduced by one of the few specialised
lawyers in the field.

An order to leave the territory is given when:
- The CALL made its final rejection decision
- There is no option left for a suspensive appeal with the CALL
- The deadline for lodging the appeal has expired

Against an order to leave the territory there is only a non-suspensive appeal left, in an annulment
procedure before the CALL (within 30 days).

As opposed to suspensive appeals against in-merit decisions, an appeal against an order to leave the
territory or a Dublin decision has no automatic suspensive effect. A request to suspend the decision can
be introduced simultaneously with the appeal. In case no request to suspend had been introduced and
once the execution of the removal decision becomes imminent, an appeal in an extremely urgent
necessity procedure can be lodged before the CALL within 10 or 5 calendar days in case of a subsequent
return decision, invoking a potential breach of an absolute fundamental right (e.g. Article 3 ECHR).% This
appeal is suspensive until a judgment is issued.®* It demands a swift decision of the CALL within 48 hours;
the time limit is extended to 5 days where the expulsion of the person is not foreseen to take place until
8 days after the decision.®®

It remains questionable if the legislative changes introduced in 2014 regarding time limits, suspensive
effect and “full judicial review” are sufficient to guarantee that annulment appeal procedures are effective
remedies, as the ECtHR has condemned Belgium once more for violation of Article 13 ECHR, in its
February 2014 Josef judgment.6¢ The ECtHR calls the annulment appeal system as a whole — whereby

59 ECtHR, Singh and Others v. Belgium, Application No 33210/11, Judgment of 2 October 2012.

60 Article 39/76(3) Aliens Act.

61 Myria, Contact meeting, 21 February 2018, para 27.

62 Judgments are available on the website of the CALL at: http://bit.ly/2waz6tu.

63 Article 39/82(4) Aliens Act; Article 39/57(1) Aliens Act.

64 Articles 39/82 and 39/83 Aliens Act.

65 Article 39/82(4) Aliens Act.

66 ECtHR, Josef v. Belgium, Application No 70055/10, Judgment of 27 February 2014, para 103 — the case
concerns an expulsion following a so-called regularisation procedure for medical reasons (article 9ter Aliens
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suspension has to be requested simultaneously with the annulment for it to be activated (by requesting
provisional measures) only— too complex to meet the requirements of an effective remedy, in order to
avoid the risk of Article 3 ECHR violations. The case was struck out the ECtHR Grand Chamber’s list in
March 2015, as the applicant had already been granted residence status.®’

1.4.2. Onward appeal to the Council of State

A possibility of onward appeal against decisions of the CALL exists before the Council of State, the Belgian
supreme administrative court.58 Appeals before the Council of State must be filed within 30 calendar days
after the decision of the CALL has been notified and have no suspensive effect. They are so called
“cassation appeals” that allow the Council of State only to verify whether the CALL respected the
applicable legal provisions and substantial formal requirements and requirements, failing which the
decision should be annulled.® It cannot make its own assessment and decision on the facts of the case.
Appeals before the Council of State are first channelled through some kind of admissibility filter, whereby
the Council of State filters out, usually within a month, those cassation appeals that have no chances of
success or are only intended to prolong the procedure.” If the decision under review is annulled
(“quashed”), the case is sent back to the CALL for a new assessment of the initial appeal.

1.5. Legal assistance

Indicators: Regular Procedure: Legal Assistance
1. Do asylum seekers have access to free legal assistance at first instance in practice?
X Yes [] With difficulty 1 No

®,

% Does free legal assistance cover: [X] Representation in interview
X Legal advice

2. Do asylum seekers have access to free legal assistance on appeal against a negative decision

in practice? X Yes ] with difficulty [ No
% Does free legal assistance cover [X] Representation in courts
X Legal advice

Article 23 of the Belgian Constitution determi