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This report draws on information provided by monthly immigration and asylum statistical analyses
published by the national authorities, regular information sharing utilised by the National Coordination
Mechanism in the area of asylum and international protection, established since 2013 and chaired by the
State Agency for Refugees (SAR), as well as monthly border, detention and refugee status determination
(RSD) monitoring implemented by the refugee assisting non-governmental organisations.

The information in this report is up-to-date as of 31 December 2018, unless otherwise stated.

The Asylum Information Database (AIDA)

The Asylum Information Database (AIDA) is coordinated by the European Council on Refugees and Exiles
(ECRE). It aims to provide up-to date information on asylum practice in 23 countries. This includes 20 EU
Member States (AT, BE, BG, CY, DE, ES, FR, GR, HR, HU, IE, IT, MT, NL, PL, PT, RO, SE, SI, UK) and
3 non-EU countries (Serbia, Switzerland, Turkey) which is accessible to researchers, advocates, legal
practitioners and the general public through the dedicated website www.asylumineurope.org. The
database also seeks to promote the implementation and transposition of EU asylum legislation reflecting
the highest possible standards of protection in line with international refugee and human rights law and
based on best practice.
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Closed reception
centre

Humanitarian status

Zero integration

ACET
AMIF
BCP
BHC
CERD
CRF
CPT

EASO
ECIrPAOH
ErH

JIHY

ERF
Eurodac
Frontex
LAR
MOI
NLAB
NPIR
RRC
RSD
SGBV
SOP
SANS
SAR
SIS
UNICEF
UNHCR

Detention centre for asylum seekers managed by the SAR

Subsidiary protection under the recast Qualification Directive

Period during which all beneficiaries of international protection have been left
without any integration support in Bulgaria

Assistance Centre for Torture Survivors

Asylum, Migration and Integration Fund
Border-crossing point

Bulgarian Helsinki Committee

Committee on Elimination of Racial Discrimination
Closed reception facilities

European Committee for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment

European Asylum Support Office
Civil national database
Unique identification number | EauHeH rpaxgaHcku Homep

Unique identification number for short-term or long-term residents, including
asylum seekers | JlnueH Homep Ha yYyxaeHel,

European Refugee Fund

European fingerprint database

European Border and Coast Guard Agency
Law on Asylum and Refugees

Ministry of Interior

National Legal Aid Bureau

National Programme for the Integration of Refugees
Refugee reception centre

Refugee status determination

Sexual and Gender based Violence
Standard Operating Procedures

State Agency for National Security

State Agency for Refugees

Schengen Information System

United Nations Children’s Fund

United Nations High Commissioner for Refugees



Overview of statistical practice

The State Agency for Refugees (SAR) publishes monthly statistical reports on asylum applicants and main nationalities, as well as overall first instance decisions.!
Further information is shared with non-governmental organisations in the context of the National Coordination Mechanism. The Ministry of Interior also publishes
monthly reports on the migration situation, which include figures on apprehension, capacity and occupancy of reception centres.?

Applications and granting of protection status at first instance: 2018

Appl;c:)igts i Pendlznoglgt Ene Refugee status il:gtzg';i%rz Rejection Refugee rate | Sub. Prot. rate | Rejection rate
Total 2,536 1,822 317 413 1,362 15% 20% 65%
Breakdown by countries of origin of the total numbers

Afghanistan 1,101 752 20 15 710 1% 2% 94%
Iraq 635 597 7 25 240 3% 9% 88%

Syria 503 171 261 350 10 42% 56% 2%
Pakistan 159 92 8 0 20 29% 0% 71%
Iran 43 67 1 3 22 3% 12% 85%
Turkey 13 11 0 0 18 0% 0% 100%
Stateless 13 8 2 16 4 9% 73% 18%
Ukraine 9 21 0 0 8 0% 0% 100%
Egypt 9 4 6 1 2 67% 11% 22%

Algeria 7 11 0 0 0 - - -
Source: SAR

SAR, Statistics and reports, available at: http://bit.ly/2DPWIxw. Only the latest available statistics are published at any given time.
2 Ministry of Interior, Migration statistics, available at: http://bit.ly/2mJszDs.
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Gender/age breakdown of the total number of applicants: 2018

Number Percentage

Total number of applicants 2,536 100%
Men 2,072 81.7%
Women 464 18.3%
Children 841 33.2%
Unaccompanied children 481 19%

Source: SAR

Comparison between first instance and appeal decision rates: 2018

First instance Appeal

Number Percentage Number Percentage
Total number of decisions 2,092 100% 148 7%
Positive decisions 730 35% 23 16%
Refugee status 317 15% N/A N/A
Subsidiary protection 413 20% N/A N/A
Negative decisions 1,362 65% 125 84%

Source: SAR; Administrative Courts.




Main legislative acts relevant to asylum procedures, reception conditions, detention and content of protection

Web Link

Title in English

‘ Original Title (BG) Abbreviation

Law on Asylum and Refugees 3aKoH 3a ybexuLLeTo u 6exaHuute LAR http://bit.ly/1RkiHor (EN)
Amended by: Law amending the Law on Asylum and | 3akoH 3a u3MeHeHMe W OoMblHeHWe Ha 3akoHa 3a http://bit.ly/2k8slq7 (BG)
Refugees, Ne 101/2015 of 11 December 2015, Ne 33 | yb6exuweTo n 6exaHumte

of 26 April 2016, Ne97 of 6 December 2016, Ne101

of 20 December 2016, Ne103 of 27 December 2016

Law on Aliens in the Republic of Bulgaria 3akoH 3a yyxgeHuute B Penybnuka bbunrapus LARB http://bit.ly/2jpEagx (BG)

Amended by: Law amending the Law on Aliens in the
republic of Bulgaria, Ne 97/2016 of 2 December
2016, Ne 101 of 20 December 2016, Ne 103 of 27
December 2016, Ne 97 of 5 December 2017, Ne 14
of of 13 February 2018, Ne 24 of 16 March 2018, Ne
56 of 6 July 2018, Ne 77 of 18 September 2018

3aKkoH 3a M3MeHeHWe W [JonblHeHve Ha 3akoHa 3a
yyxgeHumte B Penybnuka Benrapus

http://bit.ly/2kJoYpi (BG)
http://bit.ly/2fbU4Au (BG)

Main implementing decrees and administrative guidelines and regulations relevant to asylum procedures, reception conditions, detention and content

of protection

Title in English

Original Title (BG)

Abbreviation

Web Link

Regulations on the implementation of the Law on | Mpasunnuk 3a npunoxeHue Ha 3akoHa 3a YyxaeHUMUTE B LARB http://bit.ly/2DpIHHK (BG)
Aliens in the Republic of Bulgaria Peny6nuka Bvnrapus (MMN34PB) Regulations

Amended by: CoM Ne 129 of 5 July 2018

Ordinance Ne 332 of 28 December 2008 for the | Hapen6a npueta ¢ MNMMC Ne332 ot 28.12.2008 3a | ORD332/08 | http:/bitly/1131CI5 (BG)

responsibilities and coordination among the state
agencies, implementing Council Regulation (EC) No
343/2003 establishing the criteria and mechanisms
for determining the Member State responsible for
examining an asylum application lodged in one of the
Member States by a third-country national,
Commission Regulation (EC) No 1560/2003 of 2

OTrOBOPHOCTTA W KoopAuHauudaTa Ha AObpXaBHUTE
opraHu, ocblUecTBABaLLM AENCTBUA NO NpunaraHeTo Ha
PernameHt (EO) Ne 343/2003 Ha CvBeta ot 18
despyapu 2003 r. 3a ycTaHOBsIBaHe Ha KpuTepunm U
MexXaHu3MM 3a onpefjensHe Ha [ObpXaBa uIeHKa,
KOMMETEHTHa 3a pasrnexgaHeTo Ha Mmonba 3a ybexulue,
KOSTO e NofajeHa B efHa OT ObpXaBUTE UNEHKM OT



http://bit.ly/1RklHor
http://bit.ly/2k8slq7
http://bit.ly/2jpEaqx
http://bit.ly/2kJoYpi
http://bit.ly/2fbU4Au
http://bit.ly/2DpJHHK
http://bit.ly/1IJ1Cl5

September 2003 laying down detailed rules for the
application of Council Regulation (EC) No 343/2003,
Council Regulation No 2725/2000 concerning the
establishment of ‘Eurodac’ for the comparison of
fingerprints for the effective application of the Dublin
Convention and Council Regulation (EC) No
407/2002 of 28 February 2002 laying down certain
rules to implement Regulation (EC) No 2725/2000

rpaxgaHnH Ha TpeTta cTpaHa, PernameHT (EO) Ne
1560/2003 Ha KomucusaAta ot 2 centempu 2003r. 3a
onpepensHe ycnosusta 3a npunaraHe Ha PernameHT
(EO) Ne 343/2003 Ha CbBeTa 3a ycTaHOBsIBAHE Ha
KpUTEpPMM M MEXaHU3Mn 3a onpegensHe Ha ObpxasBaTa
yrnieHka, KOATO e KOMMeTeHTHa 3a pasrnexgaHeto Ha
monba 3a ybexwuwe, KOATO e nojajeHa B egHa oOT
ObpXaBuUTe UNEeHKN OT rpaxaaHuH Ha TpeTa CTpaHa,
Pernament (EO) Ne 2725/2000 Ha CwbBeta or 11
nekemBpm 2000r. 3a cb3gaBaHe Ha cuctema "EBPOAK"
3a CpaBHsIBAHE Ha [AaKTWMOCKOMWYHM OTMevaTbum C
ornen edekTMBHOTO npunaraHe Ha [OvbnvHckata
koHBeHuus n PernamenT (EO) Ne 407/2002 Ha CbBeTa oT
28 deBpyapu 2002 r. 3a onpenensHe Ha HAKOW YCroBMS
3a npunaraHeto Ha Pernament (EO) Ne 2725/2000
OTHOCHO Cb3gaBaHeTo Ha cuctemata "EBPOLAK" 3a
CpaBHsIBaHE Ha OAKTUIIOCKOMUYHW OTMeYaTbum C ornes
edEKTMBHOTO npunaraHe Ha bbnvHckaTa KOHBEHLUMS

Ordinance Ne I-13 of 29 January 2004 on the rules | Hapeg6a Ne 1-13 ot 29 sHyapu 2004 3a pega 3a | ORD1-13/04 | hitp:/bit.ly/2k37Dbd (BG)
for administrative detention of aliens and the | BpeMeHHO HacTaHsiBaHe Ha YY>KOEHLM, 3a

functionning of the premises for aliens’ temporary | opraHuMsauusaTa u AeHoCTTa Ha cneunanHuTe JOMOBe 3a

accommodation BPEMEHHO HacTaHsABaHe Ha YyXXAeHum

Ordinance Ne 208 of 12 August 2016 on rules and | MNMocTtaHoBneHne Ne 208 ot 12 aBryct 2016 r. 3a Integration http://bit.ly/2jtVsTE (BG)
conditions to conclude, implement and cease | npuemaHe Ha Hapepgba 3a ycnoBusATa U pefa 3a Ordinance

integration agreements with foreigners granted
asylum or international protection

CKIo4BaHe, N3MNbJIHEHNE n npeKkpartsaBaHe Ha
cnopasymMmeHne 3a uHTerpaunda Ha dyxXageHum C
npenocTtaBeHO y6e>|<|/|u.|,e nnn MexayHapoaHa 3akpuna
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The report was previously updated in February 2018.

Compliance with asylum acquis

R/
0.0

Infringement proceedings: The European Commission sent a letter of formal notice on 8 November
2018 concerning the incorrect implementation of EU asylum legislation in Bulgaria.® The Commission
has found shortcomings in the national asylum system and related support services, in breach with
asylum acquis and the Charter of Fundamental Rights. Concerns related to: accommodation and
legal representation of unaccompanied children; correct identification and support of vulnerable
asylum seekers; provision of adequate legal assistance; and detention of asylum seekers, as well as
safeguards in detention procedures.

Asylum procedure

R/
0.0

*,
*

Access to territory: Push backs, violence, robbery and humiliating practices continue to be
widespread along the border with Turkey. Turkish agencies and organisations report figures of
10,000 individuals and above on a monthly basis, pushed back collectively from Bulgaria and
Greece. Low new arrivals figures in Bulgaria in the first half of 2018 and the triple increase in the
second half indicate unofficial, though effective, cross-border cooperation between Bulgarian and
Turkish governments to fully prevent the access through this external EU border, at least for the
duration of the Bulgarian Presidency of the EU Council. Alongside push backs this cooperation
rendered even more difficulties for access to the territory and international protection of those in need
of it.

Appeal: The effectiveness of the appeal system as the sole avenue for independent revision of first
instance decisions is likely to be seriously undermined following some recent developments. In
March 2018, the recently appointed Chair of the Supreme Administrative Court,* announced to have
ordered measures to compensate delays in the appointment of hearings relating to some types of
cases, including asylum ones.5 The Chair reported to have instructed judges to decide these cases
prior to 30 June 2018.5 As a result, 100 asylum cases were moved from the 3™ Section, specialised
in asylum and refugee law, to the 4t Section of the Court, which has never ruled on such cases. All
cases were indeed heard and decided by this Section prior to 30 June 2018 with 94% refused,
including by overruling positive court decisions of the previous instance.” The overwhelming majority
of the judgments shared similar and purely formal reasoning without any individual assessment. This
practice with identical results continued during the course of the whole year.

Differential treatment of specific nationalities: Nationalities from countries such as Turkey,
Ukraine, China and Algeria are treated as manifestly unfounded, with 0% recognition rates. The
recognition rate of Afghan asylum seekers improved from 1.5% in 2017 to 24% overall in 2018, but
still only as a result of litigation before domestic courts, and still far below the average EU rates.
Recognition of Iragi applicants continued to be very low with 12% overall recognition — 3% refugee
status and 9% subsidiary protection.

European Commission, ‘November infringements package: key decisions’, MEMO/18/6247, 8 November
2018, available at: https://bit.ly/2RETZ{R.

Lex.bg, ‘BCC u3bpa otHoBO "eopru Yonakos 3a wed Ha BAC’, 19 October 2017, available in Bulgarian at:
https://bit.ly/2RTcVru.

Lex.bg, ‘BAC we 3acepaBa u3BbHpeaHo no 3abaeeHn gena’, 28 March 2018, available in Bulgarian at:
https://bit.ly/2WrXLI3.

Ibid.

AIDA, ‘Bulgaria: Developments in the treatment of asylum claims from Afghanistan’, 6 August 2018, available
at: https://bit.ly/2ALvpC3.
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Reception conditions

R/
0.0

Reception capacity: On 17 December 2018, Vrazhdebna shelter was closed for an indefinite period
of time and residents were transferred to other reception centres. The SAR stated to have been
unable to accomplish tendering and selection procedures for shelters’ security services. Vrazhdebna
for long remained the only national asylum reception facility with decent living conditions and had
just recently been fully renovated with EU funding.

Reception of unaccompanied children: IOM Bulgaria received AMIF emergency funding to build
safe zones for unaccompanied children in Ovcha Kupel and Voenna Rampa shelters in Sofia, which
had to be ready in June 2018. These two shelters have been allocated by the SAR to accommodate,
respectively, minor unaccompanied children below the age of 14 in Ovcha Kupel, and adolescent
unaccompanied children in Voenna Rampa. However, none of the two foreseen safe zones were
ready or functioning as of the end of 2018. And while the safe zone in Voenna Rampa shelter may
be delayed, but on the way and expected to start operation in March-April 2019, nothing is yet done
in Ovcha Kupel shelter, where all minor children below age of 14 are and will continue to be
accommodated. Thus, in 2018 many unaccompanied asylum-seeking children in Bulgaria continued
to be accommodated in mixed dormitories and, in the majority of the cases, in rooms with unrelated
adults.

Detention of asylum seekers

R/
0.0

*,
*

Duration of detention: The delays in the release and registration of asylum seekers applying while
in pre-removal detention centres were largely overcome, by registrations made within 9 calendar / 7
working days, or with just a one-day delay on average.

Status determination in pre-removal centres: The SAR continued, though in a limited number of
cases, to conduct asylum procedures in pre-removal centres, in violation of the law. In contrast to
previous years, in 2018 this practice affected “deportable” applicants in possession of valid national
documents, while courts continued to find the violation insignificant for not severely damaging asylum
seekers’ rights.

Status determination in closed reception facilities: Very few asylum seekers have been ordered
asylum detention pending their procedures based on the grounds envisaged in the national and EU
law. However, the length of the detention in these cases exceeded by far the purpose and the limits
of the law, reaching 196 days on average.

Content of international protection

Integration: No integration activities are planned, funded or available to the general population of
recognised refugees or subsidiary protection holders. Altogether 13 status holders benefitted an
integration support, but all of them were relocated with funding provided under the EU relocation
scheme, not by the general national integration mechanism. The national “zero integration” situation
thus now continues over 5 consecutive years.

12



Asylum Procedure

A. General

1. Flow chart

Application on the Application at the Application from detention
territory border
SAR

(pre-removal) centre

Border Police Migration Directorate

Registration |
SAR

AA

Closed asylum centre Open asylum centre
SAR

SAR
(Premises allocated in (Ovcha Kupel, Voenna
Busmantsi detention Rampa, Harmanli, Banya
centre) & Pastrogor)

First application Subsequent application

Admissible

Inadmissible

/ Regular procedure \

SAR

Non-mandatory stages:

Inadmissibility
Additional admissibility > ( Appeal \
assessment (if applicable) Administrative Court of
Sofia-City
(No suspensive effect for
Dublin procedure Transfer _ subsequent applications
(Not applicable to subsequent claims) > and Dublin transfers)

Accelerated procedure Manifestly unfounded =
(N/A to unaccompanied children) Appeal
l > Regional Administrative
Court

Mandatory stage:

r 1
\ Assessment on merits / Onward appeal

Supreme Administrative

Court
l \ y
Refugee status Refusal
Subsidiary protection
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2. Types of procedures

( Indicators: Types of Procedures
Which types of procedures exist in your country?

% Regular procedure: X Yes []No
= Prioritised examination:8 [ Yes X No
=  Fast-track processing:® [ Yes X No

< Dublin procedure: X Yes []No

< Admissibility procedure: X Yes [ ]No

% Border procedure: [ Yes X No

% Accelerated procedure:1° X Yes [1No

X3

*

Other:

(&

J

Are any of the procedures that are foreseen in the law, not being applied in practice? [] Yes

3. List of the authorities intervening in each stage of the procedure

Stage of the procedure

Competent authority (EN)

Competent authority (BG)

Application State Agency for Refugees

(SAR) & any state authority

ObpxaBHa areHuus 3a
6exaHunTe (OAB) n gpyr
ObpXXaBeH opraH

National security clearance State Agency for National [ObpxaBHa areHums "HaumoHanHa

Security (SANS) curypHoct”

Dublin procedure State Agency for Refugees [ObpxaBHa areHums 3a

(SAR) B6exaHuute (OAB)
Admissibility procedure State Agency for Refugees [ObpxaBHa areHumMs 3a

(SAR) B6exaHuute (OAB)
Accelerated procedure State Agency for Refugees [ObpxaBHa areHuuMs 3a

(SAR) BexaHuute (OAB)
Refugee status State Agency for Refugees [ObpxaBHa areHuuMs 3a
determination (SAR) B6exaHunTe (OAB)

First appeal Regional Administrative Court agMUHUCTPaTUBEH CbA NO

MecCTOXnBeeHe

Onward appeal Supreme Administrative Court | BbpxOBeH agMUHUCTPATUBEH Cb[,

4. Number of staff and nature of the first instance authority

Name in English

Ministry responsible

Is there any political interference
possible by the responsible
Minister with the decision
making in individual cases by
the first instance authority?

Number of staff

State Agency for
Refugees (SAR)

402

Council of Ministers

X Yes [1No

5. Short overview of the asylum procedure

X No

Asylum can be claimed on the territory, at borders before the Border Police staff, or in detention centres
before the Migration Directorate staff, either of which are obligated to refer it inmediately to the SAR.1?
The SAR is required to formally register the referred applications no later than 6 working days from their
initial submission before another authority. The asylum application should be made within a reasonable
time after entering the country, except in the case of irregular entry / residence when it ought to be made

8 For applications likely to be well-founded or made by vulnerable applicants. See Article 31(7) recast Asylum
Procedures Directive.

9 Accelerating the processing of specific caseloads as part of the regular procedure.

10 Labelled as “accelerated procedure” in national law. See Article 31(8) recast Asylum Procedures Directive.

u Article 58(4) Law on Asylum and Refugees (LAR).
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immediately,? otherwise it could be ruled out as manifestly unfounded.*? If the asylum application is made
before a state authority other than the SAR, status determination procedures cannot legally start until the
asylum seeker is physically transferred from the border or detention centre to any of the SAR's reception
centres for the so-called registration to lodge the claim “in person”.*

The asylum administration, SAR is competent to decide on all individual asylum applications and to grant
or reject either of the two types of international protection; refugee status or subsidiary protection
(“humanitarian status”). In case of mass influx where individual asylum applications cannot be processed,
a temporary protection status is granted by the government following a collective decision made by the
EU Council.’®> These forms of individual or collective protection can be applied without prejudice to the
authority of the Bulgarian President to grant asylum to any foreigner based on the national constitution, if
he or she is persecuted for convictions or activities undertaken in order to protect internationally
recognised rights or freedoms.6

The asylum procedure stages are unified in one, single regular procedure. Dublin and accelerated
procedures are now considered as non-mandatory phases of the status determination, applied only by a
decision of the respective caseworker, if and when information or indications are available to either
engage the responsibility of another Member State to determine the asylum application in question,” or
to consider the asylum application as manifestly unfounded respectively.1®

Admissibility procedure: An application can be deemed inadmissible if the applicant has been granted
protection or a permanent residence permit in another EU Member State or “safe third country”. An
admissibility assessment is also conducted with respect to subsequent applications which provides the
opportunity to consider their admissibility based on a preliminary examination whether new elements or
findings have arisen or been presented by the applicant relating to his personal situation or country of
origin.1®

Accelerated procedure: The accelerated procedure is presently applied by a decision of the respective
caseworker, if and when there is information or indications to consider the application as manifestly
unfounded based on a number of different grounds.2° A decision should be taken within 10 working days
from lodging, otherwise the application has to be examined under the regular procedure. The accelerated
procedure is not applicable to unaccompanied children.

Regular procedure: The regular procedure (titled under the law as a “general procedure”) requires
detailed examination of the asylum application on its merits. A decision should be taken within 4 months
from the lodging of the asylum application but this deadline is indicative, not mandatory. The deadline can
be extended by 9 more months with an explicit decision in this respect by the Head of the SAR,2! but in
any case the SAR is obligated to conclude the examination procedure within a maximum time limit of 21
months from the lodging of the application.??

Appeal: The appeal procedure mirrors the non-mandatory stages of administrative status determination:

+« Dublin / Subsequent application: A non-suspensive appeal must be submitted within 7 days to
the Administrative Court of Sofia, which has exclusive competence, in one instance;??

12 Article 4(5) LAR.

13 Article 13(1)(11)-(12) LAR.

14 Article 61(2) LAR.

15 Article 2(2) LAR.

16 Article 27(1) LAR in conjunction with Article 98(10) Bulgarian Constitution.

7 Article 67b(2) LAR.

18 Article 70(1) LAR.

19 Articles 75a to 76¢ LAR; Article 76d in conjunction with Article 13(2)(4) LAR.
20 Article 70(1) LAR. The 14 applicable grounds are set out in Article 13(1) LAR.
21 The State Agency for Refugees is managed by a Chairperson: Article 46 et seq. LAR.
22 Article 75(4) and (5) LAR.

23 Article 84(4) LAR.
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« Accelerated procedure: A suspensive appeal must be submitted within 7 days to the territorially
competent Regional Administrative Court, in one instance.

®,

8

Inadmissibility / Regular procedure: A suspensive appeal must be submitted within 14 days to the
territorially competent Regional Administrative Court.

An onward appeal to the Supreme Administrative Court is possible for inadmissibility decisions and
negative decisions taken in the regular procedure. In Dublin cases, subsequent applications and decisions
taken under the accelerated procedure, only one appeal instance is applicable.

Legal aid can be granted by the court, if requested. All courts in all types of appeal procedures can revoke
entirely the appealed administrative decisions and give mandatory instructions as to how the case must
be decided at the first instance by the SAR. However, the courts do not have powers to grant protection
directly or to sanction the SAR, if their instructions are not observed while reverted asylum applications
are re-considered. The courts can only proclaim the re-issued decision as null and void after a new appeal
procedure, if it ignores the previous instructions of the court.

B. Access to the procedure and registration

1. Access to the territory and push backs

Indicators: Access to the Territory
1. Are there any reports (NGO reports, media, testimonies, etc.) of people refused entry at the
border and returned without examination of their protection needs? X Yes []No

No institutional or practical arrangements or measures exist to ensure a differentiated approach to border
control that gives access to the territory and protection for those who flee from war or persecution.

Access of asylum seekers to the territory remained severely constrained in 2018. The Ministry of Interior
reported to have apprehended a total 3,132 third-country nationals, of which 2,851 were new arrivals:

Irregular migrants apprehended in Bulgaria: 2015-2018

Apprehension 2015 2016 2017 2018
Irregular entry 10,709 4,600 743 689
Irregular exit 11,710 4,977 2,413 353
Irregular stay on the territory 11,637 9,267 1,801 1,809
Total apprehensions 34,056 18,844 4,957 2,851

Source: Ministry of Interior, Migration Statistics, December 2015: http://bit.ly/2kyMTc3; December 2016:
http://bit.ly/2Fx9hlY; December 2017: http://bit.ly/2ntEXaR; December 2018: https://bit.ly/2sBEJ4z.

This represents a 5% decrease in comparison with the previous year,?* which indicates similar levels of
migration pressure and prevention. This decrease, however, as well as the generally low levels of
registered new arrivals, cannot be attributed to usual border control measures, nor to the preventive
qualities of the wall along the Bulgarian-Turkish border. Its construction is still ongoing with expenses
continuously rising and businesses allegedly linked to the government, including far-right parties, largely
benefitting from it.25 Notwithstanding, both asylum seekers and government officials recognise the border

24 During 2017, 4,957 irregular third-country nationals were apprehended, of which 2,989 new arrivals.
25 Bapuvkaga, ‘LleHaTa Ha orpagaTta Ha TypckaTa rpaHuua npoabimkasa ga pacrte’, 30 August 2017, available in
Bulgarian at: https://baricada.org/2017/08/30/simeonov-val/.
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wall easy to be surmounted,?® by using blankets, ladders or just by passing through its fallen or damaged
sections, which is a constant and often reported problem.?’

On the contrary, during the first half of 2018 officially reported new arrivals drastically dropped by 53%.28
After the end of Bulgaria’'s Presidency of the Council of the EU on 30 June 2018, the numbers of new
arrivals started to increase rapidly and exponentially. While in the first half of 2018 there were only 718
newly arrived third-country nationals intercepted, during the second half the numbers surged reaching
2,133 individuals, an increase of 198%.2° Therefore, a presumption can be made that during Bulgaria’s
EU Presidency there was an understanding with the Turkish authorities to cooperate beyond formal
arrangements and agreements in order to sustain a picture of effective management and control over this
particular EU external border.

Against this background, the Turkish journalist and dissident Siikrii Benli, who has lived in Bulgaria for
about a year and a half, claimed in December 2018 to have been kidnapped by Turkish nationals near
the town of Svilengrad and brought to the village of Chernodub, both on Bulgarian soil, where he was
drugged, beaten and tortured before being released by midnight on the next day.3° Mr Benli claimed that
his torturers have requested him to stop writing exposing articles against the mayor of Edirne and told
him that “...the president has issued him a death sentence.” The local Haskovo Prosecutor’s office
confirmed the kidnapping and torture claims as corroborated, with investigations ongoing against
unknown perpetrators.

At the end of 2018, the Turkish Association for Solidarity with Refugees (Miilteci-Der) reported that only
in November 2018 Bulgaria and Greece collectively pushed back 11,000 migrants, among them many
being stripped, robbed and taken the food and water which they have been carrying with them, before
being pushed back to Turkey.32

In Bulgaria, information from various sources indicated that, on entry, at least 118 separate attempts have
been made to cross the Bulgarian-Turkish border by approximately 1,570 individuals. In 8 cases the
information was reported directly by 71 push back survivors. In 3 of these cases the survivors reported to
have been subjected to beatings, robbery and intimidated with police dogs by the border guards before
being forced to return to Turkey. Similar push back practices have been applied along the Bulgarian-
Greek border as well, although in significantly lesser numbers; 2 cases affecting 90 individuals. The total
number of individuals affected by the alleged push backs on both entry borders (1,570) is three times the
number of all border asylum applicants (655) officially registered on entry and exit in 2018.

Since 1 January 2017, the Ministry of Interior no longer discloses the number of prevented entries in its
publicly available statistics. Thus, in 2018, only 394 asylum seekers were able to apply for international
protection at the national entry borders and only 63 of them (16%) had a direct access to asylum
procedure. The remaining 84% who were able to apply at entry borders were sent to Ministry of Interior
pre-removal centres.

26 [HeBHUK, ‘KapakayaHOB Mpu3Ha, Y€ MUrpaHTU NpeMuHaBaT orpagata c Typuusa 4ype3 ctbnow’, 20

October2017, available in Bulgarian at: http://bit.ly/2EteNNA; BBC, ‘Bulgaria on the Edge’, 2 August 2017,
available at: http://bbc.in/2ezp5U2.

27 Mediapool, ‘Benuvkata 6bnrapcka cteHa“ OTHOBO He ycns Aa yCcTou Ha nowwoTo Bpeme’, 6 December 2018,
available in Bulgarian at: https://bit.ly/2T7kSph; Elena Yoncheva, ‘Tpanuua’, 14 November 2017, available at:
http://bit.ly/2DPcuTY.

28 Ministry of Interior, Migration statistics, December 2018, available in Bulgarian at: https://bit.ly/2sBEJ4z.

29 Ibid.

30 Mediapool, ‘OTBneyeH kpart CeuneHrpag TYpCK1 XXypHanucT paska3ssa 3a oOpyTanHu nsresanus’, 30 December
2018, available in Bulgarian at: https://bit.ly/2FPewY7.

st Ibid.

32 Offnews, ‘B Typuus e pasbuta mpexa 3a Tpadumk Ha murpanti’, 6 December 2018, available in Bulgarian at:

https://bit.ly/2Hg51Kq.
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2. Registration of the asylum application

Indicators: Registration
1. Are specific time limits laid down in law for asylum seekers to lodge their application?
[1Yes X No

2. If so, what is the time limit for lodging an application?

An asylum application may be lodged either before the specialised asylum administration, the SAR, or
before any other state authority, which will be obligated to refer it immediately to the SAR.22 Thus, asylum
can be requested on the territory, at the borders before the Border Police staff, or in detention centres
before the Migration Directorate staff of the Ministry of Interior. The asylum application should be made
within a reasonable time after entering the country, except in cases of irregular entry or residence when
it ought to be made immediately.3* Failure to make an application within a reasonable time or immediately
in those cases can be a ground for rejecting it as manifestly unfounded under the Accelerated
Procedure.®

If the asylum application is made before an authority different than the SAR, then status determination
procedures could not legally start until the asylum seeker is transferred from the border / detention centre
and accommodated in any of the SAR's premises for registration to lodge the claim in person.3¢ Under
the law, this personal registration is to be implemented in any of the territorial units (see Types of
Accommodation) of the SAR and within 3 working days after the making of the asylum application.
Exceptions to this deadline are allowed only in cases where the asylum application is lodged before a
different government authority or institution, in which case the deadline is set at 6 working days.3’

No significant delays were noted with respect to the release and registration of asylum seekers who
applied while in immigration detention centres. After rising from 9 days in 2016 to 19 days in 2017 despite
the substantial decrease in new arrivals, the average Duration of Detention in 2018 decreased back to 9

calendar / 7 working days. Registration took place with just a one-day delay compared to the EU minimum
standard.3®

C. Procedures

1. Regular procedure

1.1. General (scope, time limits)

Indicators: Regular Procedure: General
1. Time limit set in law for the determining authority to make a decision on the asylum application at
first instance: 6 months

2. Are detailed reasons for the rejection at first instance of an asylum application shared with the
applicant in writing? X Yes []No

3. Backlog of pending cases at first instance of 31 December 2018: 1,822

The SAR is competent for deciding on all individual asylum applications and for granting or rejecting either
of the two types of international protection; refugee status or subsidiary protection (“humanitarian status”).
In case of mass influx where individual asylum applications cannot be processed, a temporary protection
status is granted by the government following a collective decision made by the EU Council.®® The SAR

33 Article 58(4) LAR.

34 Article 4(5) LAR.

3 Article 13(1)(11)-(12) LAR.

36 Article 61(2) LAR.

7 Article 61(2) LAR in conjunction with Article 45b LAR.
38 Article 6(1) recast Asylum Procedures Directive.

39 Article 2(2) LAR.
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has an advisory role to the government in this respect when it decides whether to communicate to EU
Council a request for temporary protection decision to be taken on a group basis in cases of a mass influx
of asylum seekers who flee from a war-like situation, gross abuse of human rights or indiscriminate
violence. These forms of individual or collective protection can be applied without prejudice to the authority
of the Bulgarian President to grant asylum to any foreigner based on the national constitution if he or she
is persecuted for convictions or activities undertaken in order to protect internationally recognised rights
or freedoms.40

The LAR sets a 6-month time limit for deciding on an asylum application admitted to the regular
procedure.*! The LAR requires that, within 4 months of the beginning of the procedure,*? caseworkers
draft a proposal for a decision on the asylum application concerned. The asylum application should firstly
be assessed on its eligibility for refugee status. If the answer is negative, the need for subsidiary protection
on account of a general risk to the applicant’s human rights should be also considered and decided upon.
The interviewer's position is reported to the decision-maker, who has another 2 months for consideration
and decision.

If evidence is insufficient for taking a decision within 6 months, the law allows for the deadline to be
extended for another 9 months, but it requires the whole procedure to be limited to a maximum duration
of 21 months. Determination deadlines are not mandatory, but only indicative. Therefore even if these
deadlines are exceeded, this does not affect the validity of the decision.

According to monitoring activities in 2018, the general decision-taking 6 months deadline was observed
in 87% of the cases, leaving 13% of the cases with prolonged determination duration.*? According to the
SAR, the average duration of asylum procedures on the merits ranges from 3 to 6 months, including for
nationalities such as Syria, Afghanistan and Iraqg.*4

Whereas the number of asylum applications is constantly decreasing over the last years,*® the percentage
of already registered asylum seekers who abandoned their asylum procedures in Bulgaria continued to
be high in 2018, reaching 79% of all caseloads.*® Out of those, 42.4% of asylum procedures were
terminated (discontinued) and 36.6% suspended in absentia:

First instance SAR decisions on asylum applications: 2018

In-merit decisions

Refugee status 317

Subsidiary protection 413
2,092

Unfounded 460

Manifestly unfounded 902

Abandoned applications

Terminated 860
1,599

Suspended 739

Total 3,691
Source: SAR

40 Article 27(1) in conjunction with Article 98(10) Bulgarian Constitution.

41 Article 75(1) LAR.

42 Article 74 LAR.

43 Bulgarian Helsinki Committee, 2018 Annual RSD Report, 31 January 2019, monitoring 122 cases examined
on the merits.

44 Information provided by SAR, 15 January 2019.

45 From 20,391 in 2015, to 19,418 in 2016, to 3,700 in 2017, to 2,536 in 2018.

46 This is calculated on the basis of a total of 2,015 cases i.e. 1,301 persons with pending claims at the end of
2017 plus 2,536 new applicants, minus 1,822 persons with pending claims at the end of 2018.
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1.2. Prioritised examination and fast-track processing

Prioritised examination is applied neither in law nor in practice in Bulgaria, although a specific procedure
is applied with respect to Subsequent Applications.

1.3. Personal interview

Indicators: Regular Procedure: Personal Interview
1. Is a personal interview of the asylum seeker in most cases conducted in practice in the regular
procedure? X Yes []No
<> If so, are interpreters available in practice, for interviews? X Yes []No

2. In the regular procedure, is the interview conducted by the authority responsible for taking the
decision? X Yes [] No

3. Are interviews conducted through video conferencing? [] Frequently [X] Rarely [ ] Never

After registration has been completed, a date for an interview shall be set. The law requires that asylum
seekers whose applications were admitted to the regular procedure be interviewed at least once with
regard to the facts and circumstances of their applications.*” The law requires that the applicant be notified
in due time of the date of any subsequent interviews. Decisions cannot be considered in accordance with
the law if the interview is omitted, unless it concerns a medically established case of insanity or other
mental disorder.8 In practice, all asylum seekers are interviewed at least once in order to determine their
eligibility for refugee or subsidiary protection (“humanitarian status”). Further interviews are usually only
conducted if there are contradictions in the statements or if some facts need to be clarified.

Interpretation

The presence of an interpreter ensuring interpretation into a language that the asylum seeker understands
is mandatory according to the LAR. The law provides for a gender-sensitive approach as interviews can
be conducted by an interviewer and interpreter of the same sex as the asylum seeker interviewed upon
request. In practice, all asylum seekers are asked explicitly whether they would like to have an interviewer
or interpreter of the same sex in the beginning of each interview.

Both at first and second instance, interpretation continued to be difficult in 2018, and its quality was often
poor and unsatisfactory. Interpretation in determination procedures remains one of the most serious,
persistent and unsolved problems for a number of years. Interpretation is secured only from English,
French and Arabic languages, and mainly in the reception centres in the capital Sofia. Interpreters from
other key languages such as Kurdish (Sorani or Pehlewani), Pashto, Urdu, Tamil, Ethiopian and Swabhili
are largely unavailable. With respect to those who speak languages without interpreters available in
Bulgaria, the communication takes place in a language chosen by the decision-maker, not the applicant.
Cases where the determination was conducted with the assistance of another asylum seeker, who was
the only one to speak the language in question are still monitored, although extremely rare. In both cases
it is done without the asylum seeker’s consent or evidence that he or she understands it or is able to
communicate clearly in that language. It has to be noted however that in 2018 such cases dropped
drastically to 0.86%.4°

63% of the monitored court hearings were assisted by interpreters. However, in 61% of these hearings
the interpreters demonstrated insufficient knowledge of Bulgarian language. National courts continued to
omit conducting a verification of interpreter’s qualifications in such cases, which created serious problems
with respect to the level of understanding and communication between the court and the appellants, and
thus seriously undermined this legal safeguard.°

47 Article 63a(3) LAR.

48 Avrticle 63a(6) LAR in conjunction with Article 61(3) LAR.

49 Bulgarian Helsinki Committee, 2018 Annual RSD Monitoring Report, 31 January 2019.
50 Ibid.
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The quality of interpretation is insufficient. Interpreters’ Code of Conduct rules adopted in 2009 are not
applied in practice. As a result, quite often the statements of asylum seekers are summarised or the
interpreters provide comments on their authenticity or likelihood. This problem is exacerbated by the fact
that interview protocols are not based on the audio recording of the interview but on the caseworker’s
notes. Therefore the interpreters encounter difficulties to provide a full report of applicants’ statements
and answers.

From January 2019 onward, the SAR is abandoning the standard set of questions used so far during
eligibility interviews and will rely entirely on caseworkers’ ability to structure the interview on open
guestions. However, there are no guidelines or a code of conduct for asylum caseworkers to elaborate
on the methodology for conducting interviews. Nor there are currently gender-sensitive mechanisms in
place in relation to the conduct of interviews, except for the asylum seekers’ right to ask for an interpreter
of the same gender.5?

Recording and report

The law provides for mandatory audio or audio-video tape-recording of all eligibility interviews as the best
safeguard against corruption and for unbiased claim assessment.5? The practice in this respect continued
to improve in 2018, as 97% of all monitored interviews were tape-recorded. Despite the improvement, the
effect of it is incomplete in practice as interview protocols in their vast majority are based on caseworker’s
note rather the actual audio recording. Also, 100% of interviews conducted in pre-removal centres are in
violation of the LAR, as they are not tape-recorded.

Videoconference interpretation is also used, usually in Pastrogor, Harmanli and Banya, the reception
centres outside the capital Sofia, where interpreters are harder to find and employ, in which case
interviews are conducted with the assistance of the interpreters who work in Ovcha Kupel, Vrazhdebna
and Voenna Rampa, the reception centres and shelters in Sofia. The Bulgarian Helsinki Committee’s
experience finds this type of interpretation to create additional difficulties for the applicants to make their
statements, as video communication is often disrupted or unclear due to connection problems.

All interviews are conducted by staff members of the SAR, whose competences include interviewing, case
assessment and preparing a draft decision on the claim. In practice, almost all interviews continue to be
recorded also in writing by interviewers by summarising and typing questions / answers in the official
protocol. A report of the interview is prepared and it shall be read to, and then signed by the applicant,
the interpreter and by the caseworker. However, in 36% of the procedures monitored, the interview or the
registration reports were not read out to asylum seekers before being served for signature,2 in violation
of EU standards.5* Therefore practices in 2018 worsened in comparison with 2017, when such omissions
were made only in 26% of monitored cases. Under such circumstances, the information recorded in the
report of the interview could be prone to potential manipulation, and the applicant would require a phonetic
expertise requested in eventual appeal proceedings in order to validly contest the content of the report in
case of inaccuracies. Court expertise expenses in asylum cases have to be met by the appellants,
however.55

Notwithstanding the small number of asylum seekers who presented any evidence to support their claims,
caseworkers continued to omit their obligation to collect these pieces of evidence with a separate protocol,
a copy of which should be served to the applicant. In 19% of the monitored cases in 2018, the evidence
submission was not properly protocoled as one of the safeguards for proper credibility assessment.

51 Article 63a(4) LAR.

52 Article 63a(3) LAR.

53 Bulgarian Helsinki Committee, 2018 Annual RSD Monitoring Report, 31 January 2019.

54 See Court of Justice of the European Union (CJEU), Case C-348/16 Sacko, Judgment of 26 July 2017, para
35; Case C-249/13 Boudjlida, Judgment of 11 December 2014, para 37; Case C-166/13 Mukarubega,
Judgment of 5 November 2014, para 47.

55 Article 92 LAR.
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Legal aid is not provided in general. In March 2018, for the first time ever in Bulgaria the National Legal
Aid Bureau commenced the provision of legal aid during the administrative phase of asylum procedure,
although limited to vulnerable applicants only. This legal aid provision was funded under the Asylum,
Migration and Integration Fund (AMIF) national programme (see section on Regular Procedure: Legal
Assistance).

1.4. Appeal

Indicators: Regular Procedure: Appeal
1. Does the law provide for an appeal against the first instance decision in the regular procedure?

X Yes [ No
% Ifyes, isit X1 Judicial [ ] Administrative
% If yes, is it suspensive X Yes [ No
2. Average processing time for the appeal body to make a decision: 15 months

A negative decision taken in the regular procedure on the merits of the asylum application can be
appealed within 14 days from its notification. In general, this time limit has proved sufficient for rejected
asylum seekers to get legal advice, prepare and submit the appeal within the deadline. The SAR is
obligated to, and actually does, provide information to rejected asylum seekers as to where and how they
can receive legal aid when serving a negative decision, in the form of a list. Presently, however, such
legal assistance is provided solely by NGOs sponsored by donors other than the government and AMIF.
AMIF-funded legal aid was provided by the National Legal Aid Bureau from March 2018 onwards,® but
only to vulnerable categories of asylum applicants and until January 2019 for the time being (see Regular
Procedure: Legal Assistance).

The law establishes two appeal instances in the regular procedure, in contrast to appeal procedures for
contesting decisions taken in Dublin: Appeal, Accelerated Procedure: Appeal and inadmissibility of
Subsequent Applications procedures, where first instance decisions are reviewed in only one court appeal
instance.5’

Appeal procedures are only judicial; the law does not envisage an administrative review of asylum
determination decisions. Since a 2014 reform, competence for appeals in the regular procedure is
distributed among all Regional Administrative Courts, designated as per the residence of the asylum
seeker who has submitted the appeal.5® Five years later, however, the reform has not succeeded in
significantly redistributing the caseloads among the national courts, as the majority of asylum seekers
reside predominantly in reception centres or at external addresses in Sofia and Harmanli. Therefore the
Sofia and Haskovo Regional Administrative Courts continue to be the busiest ones, dealing with the
appeals against negative first-instance decisions.

Both appeals before the first and second-instance appeal courts have suspensive effect.

The first appeal instance conducts a full review of the case, both on the facts and the points of law. Asylum
seekers are summoned and questioned in a public hearing as to the reasons they applied for asylum.
Decisions are published, but also served personally to the appellant.

If the first instance appeal decision is negative, the asylum seekers can bring their case to the second
(final) appeal court, the Supreme Administrative Court (3" Department) but only with regard to points of
law. In September 2018, amendments were made to the Administrative Procedure Code,%® which, if not

56 National Legal Aid Bureau, ‘O6s1Ba 3a KOHKypC 3a agBokaTtu 3a paboTa no npoekt’, 29 January 2018, available
in Bulgarian at: http://bit.ly/2DP376C.

57 Article 90(3) LAR; Article 85(4) LAR.

58 Article 133 Administrative Procedure Code.

59 Law amending the Administrative Procedure Code, State Gazette Ne 77, 18 September 2018, available in
Bulgarian at: https://bit.ly/2Hqlrcr.
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abolished by the Constitutional Court in the pending conformity procedure,®° would subject the access to
this highest instance of all individuals, including asylum seekers, to the unfettered and sole discretion of
the judge rapporteur. These amendments were strongly criticised by the National Bar Association, the
Judges Union, the Ombudsperson, the President and many opposition parties and members of the
academia as evidently anti-constitutional and undermining core democratic and judicial principles.

Both appeal courts have to issue their decisions within one month. However, this deadline is indicative
and therefore regularly not respected. The average duration of an appeal procedure before the court at
both judicial instances is 15 months, although in more complex cases it can last up to 18 months. If the
court finally reverts the first instance decision back, the SAR has 10 to 14 days to issue a new decision,
complying with the court's instructions on the application of the law. As in previous years however, SAR
continues to disregard these deadlines, and in many cases refuses again the asylum application despite
the court's instructions. Repeated appeal procedures against the second negative decision can cause
some asylum procedures to extend for over 2-3 years. This duration can be shortened, but unduly, if the
access to the Supreme Administrative Court remains conditioned upon the sole discretion of the judge
rapporteur.

1.5. Legal assistance

Indicators: Regular Procedure: Legal Assistance
1. Do asylum seekers have access to free legal assistance at first instance in practice?
] Yes [] With difficulty X No

% Does free legal assistance cover: [ ] Representation in interview
[] Legal advice

2. Do asylum seekers have access to free legal assistance on appeal against a negative decision

in practice? []Yes X with difficulty [ No
% Does free legal assistance cover: [X] Representation in courts
[] Legal advice

The legal aid system was introduced in Bulgaria in 2005, extending it to court representation beyond the
criminal, child protection and tort disputes. Since 2013, the Law on Legal Aid provides mandatory legal
aid for asylum seekers at all stages of the status determination procedure, sponsored under the state
budget.®! In the law, the provision of legal aid to asylum seekers is subject to the condition that legal aid
is not already provided on another basis. This “means” test is fulfilled on the basis of an applicant’s
declaration that he or she does not work and does not have sufficient resources.

Legal assistance at first instance

Asylum seekers have the right to ask for the appointment of a legal aid lawyer from the moment of the
registration of their asylum application. However, legal aid in first-instance procedures had still not been
implemented.

At the end of 2017, the National Legal Aid Bureau, the national body assigned to provide state sponsored
legal aid, received funding under the AMIF national programme to commence for the first time ever in
Bulgaria the provision of legal aid to asylum seekers during the administrative phase of the asylum
procedure.®? Legal aid under this 80,000 € pilot project will be implemented until 31 January 2020 and is
limited to the vulnerable categories among applicants for international protection.®3

The National Legal Aid Bureau and the SAR agreed and adopted formal rules and conditions for the
provision of legal aid in practice, including individual and third-party complaint mechanisms, anti-

60 Constitutional Court, Case No 12/2018.
61 Article 22(8) Law on Legal Aid.

62 National Legal Aid Bureau, ‘O6sBa 3a KOHKypC 3a agBokaTtu 3a pabdoTa no npoekT’, 29 January 2018, available
in Bulgarian at: http://bit.ly/2DP376C.
63 Ibid.
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discrimination and anti-corruption measures, which took effect on 31 December 2017.

The provision of legal aid for vulnerable asylum applicants commenced in March 2018 and was secured
to 272 asylum seekers until the end of 2018 at first instance.®* Other asylum seekers did not enjoy access
to legal aid at the first instance of the asylum procedure.

Legal assistance in appeals

The aforementioned AMIF-funded pilot project on legal aid also covered assistance in the preparation of
appeals before the court. Otherwise, for regular applicants on appeal, national legal aid arrangements
only provide for state-funded legal assistance and representation after a court case has been initiated,
i.e. after the appeal has been drafted and lodged. As a result, asylum seekers rely entirely on NGOs for
their access to the court, namely for drafting and lodging the appeal. Presently, only one NGO, the
Bulgarian Helsinki Committee, provides this type of assistance independently of EU funding.%°

2. Dublin

2.1. General

Dublin statistics: 2018

Outgoing procedure

Incoming procedure

Requests Transfers Requests Transfers
Total 125 52 Total 3,448 86
Germany 56 31 France 1,103 3
UK 21 7 Germany 1,007 36
Malta 13 7 Austria 244 8
Sweden 5 1 Italy 189 0
France 5 1 UK 181 13
Others 25 5 Others 724 26

Source: SAR

Outgoing Dublin requests by criterion: 2018

Dublin 11l Regulation criterion Requests sent Requests accepted
“Take charge”: Articles 8-15 71 45
“Take charge”: Article 16 7 0
“Take charge” humanitarian clause: Article 17(2) 7 7
“Take back”: Article 18 40 0

Incoming Dublin requests by criterion: 2018

Dublin 11l Regulation criterion Requests received Requests accepted
“Take charge”: Articles 8-15 78 6
“Take charge”: Article 16 1 0
“Take charge” humanitarian clause: Article 17(2) 6 0
“Take back”: Articles 18 and 20(5) 3,363 79

Source: SAR

64 Information provided by SAR, 15 January 2019.
65 Since 1994, UNHCR has supported and partnered with the Bulgarian Helsinki Committee with regard to
protection and legal assistance to asylum seekers in Bulgaria.
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The LAR does not establish criteria to determine the state responsible, but simply refers to the criteria
listed in the Dublin Regulation.

Application of the Dublin criteria

Family unity criteria are applied fully, though in practice the prevailing type of cases relate to joining family
members outside Bulgaria, not the opposite. If the family link cannot be established or substantiated with
relevant documents, some EU Member States (Germany, Austria) require DNA tests in cases of
unaccompanied children in order to prove their origin. In such cases the parent or parents are usually
advised to travel to Bulgaria and provide blood samples to be matched, tested and compared with the
unaccompanied child or children’s DNA. It has to be noted that the vast majority of asylum seekers arrive
in Bulgaria via Turkey, therefore cases when the responsibility of another EU Member State can be
engaged under any other of the Dublin criteria, except the family provisions, are scarce.

The most common criteria that continue to be applied in both “take charge” and “take back” cases are
previously issued documents and first Member State of entry. Bulgaria accepts responsibility for the
examination of asylum applications based on the humanitarian clause, and mostly vis-a-vis document and
entry reasons. In 2018, Bulgaria received 3,448 incoming requests and made 125 outgoing requests,
compared to 7,934 incoming requests and 162 outgoing requests in 2017.

The dependent persons and discretionary clauses

In the past, the sovereignty clause under Article 17(1) of the Regulation was used in few cases, mainly
for family or health condition reasons. The sovereignty clause has never been applied for reasons different
from humanitarian ones. Neither in 2017 nor in 2018 did Bulgaria apply the sovereignty clause.

During that year, Bulgaria issued 7 “take charge” requests based on the humanitarian clause of Article
17(2), all of which were accepted. Conversely, it received 6 requests based on the humanitarian clause,

all of which were rejected.

2.2. Procedure

Indicators: Dublin: Procedure
1. On average, how long does a transfer take after the Dublin Unit has sent a request? 4 months

The LAR establishes the Dublin procedure as a hon-mandatory stage, which is applied only by a decision
of the respective caseworker, if and when there is information or indications to either engage the
responsibility of another Member State to determine the asylum application in question.®® The Dublin
procedure is not applicable to Subsequent Applications.5”

Eurodac has been used as an instrument for checking the previous status records of all irregular migrants.
Fingerprints taken by the border or immigration police are uploaded automatically in the Schengen
Information System (SIS) and can be used for the purpose of implementing the Dublin Regulation.
Nonetheless, all asylum seekers are systematically fingerprinted again by the Dublin Unit of the SAR for
technical reasons.

Individualised guarantees

Bulgaria does not seek individualised guarantees that the asylum seekers will have adequate reception
conditions upon transfer in practice. Outgoing transfers relating to vulnerable groups were only carried
out with respect to unaccompanied children in the course of 2016, 2017 and 2018. Since all transfers
were based on family reunification and consent from the children and family members, the Dublin Unit did
not request guarantees from receiving countries.

66 Article 67a(2)(1) LAR.
67 Article 67a(3) LAR.
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It is also a general understanding within the national stakeholders that the reception conditions in the
countries of transfer, e.g. such as Germany, Sweden, UK in 2018 are better in most aspects than those
in Bulgaria.

Transfers

In cases where another Member State accepts the responsibility to examine the application of an asylum
seeker who is in Bulgaria, the outgoing transfer is implemented within 2 months on average. If incoming
transfer is being organised, however, the duration of actual implementation varies between 2 to 4 months.

Asylum seekers are usually not detained upon the notification of the transfer. However, in certain cases,
transferred asylum seekers can be detained for up to 7 days before the transfer as a precautionary
measure to ensure their timely boarding of the plane. In all cases the transfer is carried out without an
escort. It should be noted that in practice asylum seekers sometimes agree to be detained for a couple of
days before the flight to the responsible Member State as this is the only way for them to avoid any
procedural problems that can delay their exit.

Asylum seekers to be transferred under the Dublin Regulation to another Member State are given a written
decision stating the grounds for applying the Dublin Regulation and the right to appeal the transfer to the
other Member State before the court. However, asylum seekers are not informed of the fact that requests
have been made for “take back” or “take charge” requests to the Member State deemed responsible, nor
of any progress made with regard to such requests, unless the applicant him or herself requested the
transfer and/or provided due evidence in this respect.

In 2018, 52 outgoing transfers were carried out compared to 125 requests, indicating a 42% outgoing
transfer rate.

2.3. Personal interview

Indicators: Dublin: Personal Interview
X] Same as regular procedure

1. Is a personal interview of the asylum seeker in most cases conducted in practice in the Dublin
procedure? X Yes []No
« If so, are interpreters available in practice, for interviews? Xl Yes []No

2. Are interviews conducted through video conferencing? [ ] Frequently [X] Rarely [ ] Never

The law does not require the conduct of a personal interview in the Dublin procedure, rather it gives an
opportunity to the interviewer to decide whether an interview is necessary or not in light of all other relevant
circumstances and evidence.® If an interview is conducted, it is not different from any other eligibility
interviews in the Regular Procedure: Personal Interview, except relating to the type of questions asked in
order to verify and apply the Dublin criteria. Similar to the regular procedure, an audio or audio-video
recording is now mandatory and applied in the majority of the caseload.®®

Following recommendations from European Asylum Support Office (EASO) information, relevant to
Dublin procedures is gathered during the initial registration interviews with asylum seekers in a separate
checklist, which mainly focuses on eventual family members in other Member States. Many problems are
still created by the fact that the decision-making process remains multi-staged and centralised as far as
the Dublin decisions are concerned, as such decisions can be issued only by the SAR's Dublin Unit, which
is in the headquarters of the SAR in Sofia.”® This creates problems with respect to observation of the 3-
month deadline under the Dublin Regulation for issuing a request, as sometimes the congested

68 Article 67b(2) LAR.

69 Article 63a(3) LAR.

70 EASO, Stock taking report on the asylum situation in Bulgaria, March 2014, 3.2. Asylum Determination
Procedure.
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communication between the Dublin Unit and the local reception centre where applicants are
accommodated can consume time before all relevant documentation is prepared in order to make a proper
Dublin request.

2.4. Appeal

Indicators: Dublin: Appeal
[] Same as regular procedure

1. Does the law provide for an appeal against the decision in the Dublin procedure?

X Yes [ 1No
% Ifyes, isit X Judicial [] Administrative
% If yes, is it suspensive []Yes X No

Contrary to appeal against other decisions, appeals against decisions in the Dublin procedure are heard
only before the Administrative Court of Sofia and only at one instance. Dublin appeals do not have a
suspensive effect, but it can be awarded by the court upon an explicit request from the asylum seeker.

The time limit for lodging the appeal is 7 calendar days, which is equal to the time limit for appeal in the
Accelerated Procedure: Appeal. Appeal procedures are held in an open hearing, and legal aid can also
be awarded. The court accepts in practice all kind of evidence in support of the appeal, including on the
level of reception conditions and procedural guarantees to substantiate its decision, which was the case
for all Dublin transfers to Greece until they were discontinued under the sovereignty clause in 2011. The
court practice however is quite poor as very few Dublin decisions on transfers to other Member States
are challenged. For this reason, no clear conclusions can be made as to whether national courts take into
account the reception conditions, procedural guarantees and recognition rates in the responsible Member
State when reviewing the Dublin decision.

2.5. Legal assistance

Indicators: Dublin: Legal Assistance
X] Same as regular procedure

1. Do asylum seekers have access to free legal assistance at first instance in practice?
] Yes (] with difficulty X No
% Does free legal assistance cover: [ ] Representation in interview
[] Legal advice

2. Do asylum seekers have access to free legal assistance on appeal against a Dublin decision in
practice? [ Yes X With difficulty [1No
% Does free legal assistance cover [X] Representation in courts
[] Legal advice

The Law on Legal Aid provides for state-funded representation at first instance and appeal. As a result,
legal aid financed by the state budget should have become available to asylum seekers during the Dublin
procedure since 2013, in addition to the already available legal aid during an appeal procedure before the
court. However, in practice, legal aid was only provided to vulnerable asylum seekers in 2018 (see section
Regular Procedure: Legal Assistance).
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2.6. Suspension of transfers

Indicators: Dublin: Suspension of Transfers
1. Are Dublin transfers systematically suspended as a matter of policy or jurisprudence to one or
more countries? []Yes X No
% If yes, to which country or countries?

Bulgaria had suspended all Dublin transfers to Greece in 2011, thereby assuming responsibility for
examining the asylum applications of the asylum seekers concerned. On 8 December 2016, the European
Commission issued a Fourth Recommendation in favour of the resumption of Dublin returns to Greece,
starting from 15 March 2017, without retroactive effect and only regarding asylum applicants who have
entered Greece from 15 March 2017 onwards or for whom Greece is responsible from 15 March 2017
onwards under other Dublin criteria.”* Persons belonging to vulnerable groups such as unaccompanied
minors are to be excluded from Dublin transfers for the moment, according to the Recommendation.
However, until the end of 2018 Bulgaria has not ruled out or implemented any Dublin transfers to Greece
in practice.

Suspensions of transfers are not automatic, as there might be cases of “take charge” requests, where
applicants have family members in other EU Member States, or other circumstances that engage the
responsibility of another state. Due to the level of material reception conditions in Bulgaria, there have
been no appeals against Dublin transfer decisions to any other EU Member State.

2.7. The situation of Dublin returnees

In 2018, Bulgaria received 3,448 incoming requests under the Dublin Regulation and 86 incoming
transfers.’2 The number of Dublin returns actually implemented to Bulgaria decreased by 80% compared
to 2017. Overall, the percentage of actual transfers remains quite low (2.5%) compared to the number of
incoming requests:

eg a 018
2014 2015 2016 2017 2018
Requests 6,884 8,131 10,377 7,934 3,448
Transfers 174 262 624 446 86

Source: Eurostat, migr_dubro and migr_dubto; SAR.

Asylum seekers who are returned from other Member States in principle do not face any obstacles in
accessing the asylum procedure in Bulgaria upon their return. Prior to the arrival of Dublin returnees, the
SAR informs the Border Police of the expected arrival and indicates whether the returnee should be
transferred to an asylum reception centre or to an immigration detention facility. This decision depends
on the phase of the asylum procedure of the Dublin returnee as outlined below.

« If the returnee has a pending asylum application in Bulgaria, he or she is transferred to a SAR
reception centre because SAR usually suspends an asylum procedure when an asylum seeker
leaves Bulgaria before the procedure was completed;”?

< If the returnee’s asylum application was rejected in absentia, but not served to the asylum seeker
before he or she left Bulgaria,’ the returnee is transferred to an asylum reception centre;

& Commission Recommendation on the resumption of transfers to Greece under Regulation (EU) No. 604/2013,
C(2016) 8525, 8 December 2016.

72 Information provided by SAR, 15 January 2019.

& Articles 18(1)(c) and (2) Dublin 11l Regulation.

& Articles 18(1)(d) and (2) Dublin Il Regulation.
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% If, however, the returnee’s asylum application was rejected with a final decision before he or she
left Bulgaria, or the decision was served in absentia and therefore became final,’® the returnee is
transferred to one of the immigration detention facilities, usually to the Busmantsi detention
centre in Sofia, or to the Lyubimets detention centre near the Turkish border. Parents are usually
detained with their children. In exceptional cases children may be placed in child care social
institutions while their parents are detained in immigration facilities, in cases when an expulsion
order on account of threat to national security is issued to any of the parents.

Even when a Dublin returnee is formally admitted into Bulgaria under Article 13 of the Dublin 11l Regulation,
indicating no prior asylum application in Bulgaria, it could be the case that this person most probably has
already been given an “application number” by the SAR in Bulgaria but the application had not been
formally lodged. This occurred during the “emergency period” of late 2013 to early 2014, when registration
of individuals who entered Bulgaria during said period was usually delayed for a period longer than 6
months. At that time, the LAR allowed for a gap of an unspecified period of time between the making of
an asylum application and the personal registration of the applicant by the SAR, contrary to Article 6 of
the recast Asylum Procedures Directive.

Since 2015, the LAR explicitly provides for the mandatory reopening of an asylum procedure with respect
to an applicant who is returned to Bulgaria under the Dublin Regulation.”® The SAR practice following this
particular amendment is in line with the law so far and returnees do not face obstacles in principle to have
their determination procedures reopened.

In principle, no “take back” requests have been made so far to under the Dublin Regulation with regard
to individuals with special needs. In the few cases where the return of two parents’ families with minor
children and a family of three with their spouse and parent have been sought, the requesting states usually
asked for assurances on the provision of accommodation and adequate reception conditions and services
as well as the nature of the services that will be provided. However these individual guarantees are not
made via DubliNet, but by using the available diplomatic channels, in most cases by the respective state’s
embassy in Bulgaria.

In 2018, the courts in some Dublin States, as well as the European Court of Human Rights, have continued
to rule suspension of Dublin transfers to Bulgaria with respect to certain categories of asylum seekers due
to poor material conditions and lack of proper safeguards for the rights of the individuals concerned:

Suspensions of Dublin transfers to Bulgaria in 2018

Country Judicial authority Case Date of decision
Germany Higher Administrative Court Lower Saxony 10 LB 82/17 29 Jan 2018
Germany Federal Constitutional Court 2 BVR 863/17 29 Aug 2018
Austria Federal Administrative Court W?233 2146827-1 12 Jan 2018
Austria Constitutional Court E2418/2017 11 Jun 2018
France Administrative Court Paris 54-035-03-C 06 Jul 2018
Switzerland Federal Administrative Court E-6725/2015 04 Jun 2018
Switzerland Federal Administrative Court E-4498/2018 19 Nov 2018
- European Court of Human Rights 32442/18 (Rule 39) 06 Jul 2018
- European Court of Human Rights 34398/18 (Rule 39) 24 Jul 2018

Other countries’ jurisdictions have upheld Dublin transfers to Bulgaria in 2018, however.””

& Articles 18(1)(d) and (2) Dublin Il Regulation.

76 Article 18(2) Dublin Il Regulation.

w See e.g. (Belgium) Council of Alien Law Litigation, Decision 206 070, 27 June 2018; (Czech Republic)
Supreme Administrative Court, Decision 2 Azs 132/2017 — 45, 21 August 2018; (Denmark) Refugee Appeals
Board, Decision Stat/2018/1/TBP; (Greece) Administrative Court of Appeal Athens, Decision 1141/2018, 24
October 2018; (Netherlands) Council of State, Decision 201707643/1/V3, 24 August 2018.
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3. Admissibility procedure

3.1. General (scope, criteria, time limits)

The admissibility assessment is no longer part of the Accelerated Procedure but a separate procedure
that could be applied during the status determination.”®

The examination can result in finding the asylum application inadmissible, where the applicant:”®
1. Has been granted international protection in another EU Member State;
2. Has been granted and can still enjoy refugee status or other effective protection in a third country,
including protection from refoulement, provided that he or she can be returned to that country;
3. Comes from a safe third country, provided that he or she can be returned to that country;
Has submitted a subsequent application with no new elements;
5. Has already an open asylum application or been granted asylum in Bulgaria.

B

Out of all inadmissibility grounds set out in the LAR and mirroring the recast Asylum Procedures Directive,
Bulgaria applies solely the ground relating to Subsequent Applications. It provides the opportunity to
consider them based on a preliminary examination whether new elements or findings have arisen or been
presented by the applicant relating to his personal situation or country of origin.8% The admissibility
assessment of subsequent applications differs in many aspect from the rules, deadlines and guarantees
applicable when an inadmissibility decision is taken on the basis of the other admissibility grounds.

In 2018, 84 subsequent applications were dealt with in an admissibility procedure, of which 77 were
declared inadmissible and 7 were granted access to further determination.

3.2. Personal interview
The same rules and guarantees apply as in the Regular Procedure: Personal Interview.
3.3. Appeal
The same rules and guarantees apply as in the Regular Procedure: Appeal.
3.4. Legal assistance
The same rules and guarantees apply as in the Regular Procedure: Legal Assistance.
4. Border procedure (border and transit zones)
There is no border procedure in Bulgaria.
5. Accelerated procedure
5.1. General (scope, grounds for accelerated procedures, time limits)

The accelerated procedure is designed to examine the credibility of the asylum application, but also the
likelihood of the application being fraudulent or manifestly unfounded.8! The asylum application can also
be found manifestly unfounded if the applicant did not state any reasons for applying for asylum related
to grounds of persecution at all, or, if his or her statements were unspecified, implausible or highly unlikely.

In accordance with the transposition of Article 31(8) of the recast Asylum Procedures Directive, the asylum
application can be found manifestly unfounded, if:

8 Article 13(2) LAR.

79 Article 13(2)(1)-(5) LAR.

80 Articles 75a to 76¢-76d LAR.

81 Article 13(1)(1)-(4) and 13(1)(6)-(14) LAR.
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1. The applicant raised issues that are not relevant to the examination of whether he or she qualifies
as a beneficiary of international protection;82

2. The applicant has made clearly inconsistent and contradictory, clearly false or obviously
improbable representations which contradict country-of-origin information, thus making his or her
claim clearly unconvincing;83

3. The applicant has misled the authorities by presenting false information or documents or by
withholding relevant information or documents or destroying documents with respect to his or her
identity and/or nationality;®*

4. The applicant refuses to comply with an obligation to have his or her fingerprints taken;?

5. The applicant entered or resides the territory or stays lawfully and, without good reason, has not
presented himself or herself within a reasonable time to the authorities to submit an application
for international protection;8¢

6. The applicant entered the territory or stays unlawfully and, without good reason, has not
presented himself or herself immediately to the authorities to submit an application for
international protection as soon as possible;8”

7. The applicant arrives from a safe country of origin;88 or

8. The applicant is making an application merely in order to delay or frustrate the enforcement of an
earlier or imminent decision which would result in his or her removal.°

The authority responsible for taking decisions at first instance on asylum applications in the accelerated
procedure is the SAR, through caseworkers specially appointed for taking decisions in this procedure.
The accelerated procedure is a non-mandatory phase of the status determination, applied only by a
decision of the respective caseworker, if and when information or indications are available to consider the
asylum application as manifestly unfounded.%°

This decision should be taken within 10 working days from applicants’ formal registration by the SAR. If
the decision is not taken within this deadline the application has to be examined fully following the rules
and criteria of the Regular Procedure, with all respective safeguards and deadlines applied.

The law provides that, upon receiving the asylum application, caseworkers are obliged to request a written
opinion from the SANS which, however, is to be taken into consideration if and when a decision on the
substance of the claim is taken within the regular (“general”) procedure.%* The law explicitly provides that
such an opinion should not be requested in the accelerated procedure.

All grounds are applied in practice. In 2018, 902 asylum applicants have been rejected under the
accelerated procedure. Of those, 602 came from Afghanistan, 165 from Irag, 96 from Pakistan and 39
from other nationalities. More notably, 34 of them were processed in conditions of detention, of which 10
concerned asylum seekers in closed reception facilities, but 24 related to asylum seekers in pre-removal
detention centres, in violation of the law (see Detention of Asylum Seekers).

8  Article 13(1)(1)-(2) LAR.
8 Article 13(1)(3)-(4) LAR.
84 Article 13(1)(6)-(9) LAR.
85 Article 13(1)(10) LAR.
86 Article 13(1)(11) LAR.
87 Article 13(1)(12) LAR.
88 Article 13(1)(13) LAR.
89 Article 13(1)(14) LAR.
90 Article 70(1) LAR.

91 Article 58(9) LAR.
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5.2. Personal interview

Indicators: Accelerated Procedure: Personal Interview
X] Same as regular procedure

1. Is a personal interview of the asylum seeker in most cases conducted in practice in the

accelerated procedure? X Yes []No
< If so, are questions limited to nationality, identity, travel route? []Yes X No
< If so, are interpreters available in practice, for interviews? X Yes []No

2. Are interviews conducted through video conferencing? [] Frequently [ ] Rarely [X] Never

The questions asked during interviews in the accelerated procedure aim at establishing facts relating to
the individual story of the applicant, although in less detail in comparison with the interviews conducted
within the regular procedure. Facts such as travel routes, identity and nationality are in principle
exhaustively addressed prior to the accelerated procedure at the stages of registration and/or the Dublin
procedure.

5.3. Appeal

Indicators: Accelerated Procedure: Appeal
[] Same as regular procedure

1. Does the law provide for an appeal against the decision in the accelerated procedure?

X Yes [ ] No
% Ifyes, isit X1 Judicial ] Administrative
% If yes, is it suspensive X Yes [1No

Appeals in the accelerated procedure have to be submitted within 7 calendar days (excluding public
holidays) after notification of the negative decision, as opposed to the 14-calendar-day deadline in the
Regular Procedure: Appeal. Another major difference with the regular asylum procedure is related to the
number of judicial appeal instances. In the accelerated procedure, there is only one judicial appeal
possible, whereas in the regular procedure there are two appeal instances.

Lodging an appeal has automatic suspensive effect vis-a-vis the removal of the asylum seeker. The court
competent to review first instance decisions in the accelerated procedure is the Regional Administrative
Court of the county in which the appellant resides. The court has the obligation to ascertain whether the
assessment of the credibility or the manifestly unfounded character of the claim is correct in view of the
facts, evidence and legal provisions applicable. Asylum seekers have to be summoned for a public
hearing and in practice are asked to shortly summarise their reasons for fleeing their country of origin and
seek protection elsewhere.

In general, asylum seekers do not face significant obstacles to lodging an appeal in the accelerated
asylum procedure within the 7-day deadline. The obstacles referred to under the regular procedure appeal

apply.
5.4. Legal assistance

The same rules and guarantees apply as in the Regular Procedure: Legal Assistance.
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D. Guarantees for vulnerable groups

1. Identification

Indicators: Identification
1. Is there a specific identification mechanism in place to systematically identify vulnerable asylum
seekers? ] Yes [] For certain categories [X] No
« If for certain categories, specify which:

2. Does the law provide for an identification mechanism for unaccompanied children?
X Yes [1No

Applicants who are children, unaccompanied children, disabled, elderly, pregnant, single parents taking
care of underage children, victims of trafficking, persons with serious health issues, psychological
disorders or persons who suffered torture, rape or other forms of psychological, physical or sexual
violence are considered as individuals belonging to a vulnerable group.%?

1.1. Screening of vulnerability

The law does not envisage any specific identification mechanisms for vulnerable categories of asylum
seekers, except for children. The identification of vulnerability is stated to be mainstreamed in the training
of caseworkers, but special trainings are rarely provided.

In 2008, the SAR and UNHCR agreed on standard operating procedures (SOPs) to be followed with
respect to treatment of victims of Sexual and Gender-based Violence (SGBV).%2 These SOPs were never
applied in practice, however. A process for the revision of the SOPs has been pending since the end of
2013, which also aims to include new categories or vulnerable groups. However, as of 31 December
2018, the SOPs revision is still not finalised and adopted by the SAR.% Vulnerability assessment is
conducted by means of group inquiries prior the applicants’ registration, which could not meet the legal
standards and criteria for such assessment. The monitoring of asylum procedures in 2018 noted a
decrease in the share of the vulnerable individuals who were actually referred from registration or
interviewing staff to the social experts for additional screening and assessment. In 2016 this was 179
asylum seekers (41% of monitored cases), in 2017 it decreased to 132 (36%), and in 2018 to 105 (30%).%

In April 2017, the national expert working group, headed by the State Agency for Child Protection
developed a set of SOPs addressing the protection needs of all categories of unaccompanied children in
Bulgaria, both migrant and asylum seeking. In May 2017, UNICEF communicated an overall analysis of
the gaps in the national legislation, followed by draft amendment proposals to address them, in effort to
establish adequate national child care system for unaccompanied children. These two documents as well
as a concept for the establishment of interim care facility for unaccompanied children were approved in
July 2017 by the National Child Protection Council, a consultative body reporting to the government.
However, misunderstandings between the Ministry of Interior and Ministry of Labour and Social Policy on
the responsibility for transport and interpretation costs blocked the final endorsement by the government.
As of 31 January 2019 this endorsement had not yet been given, meaning that no SOPs whatsoever are
implemented in practice.

NGOs continue to play key role in early identification and assessment of applicants’ vulnerability and their
referral and according treatment. Organisations specialise in specific groups and issues, namely: poverty,
destitution and social inequality (Red Cross; Council of Refugee Women); health issues and disabilities
(Doctors of the World); mental and psychological problems (Nadja Centre, replacing ACET which ceased
activities at the end of 2016) and unaccompanied children (Bulgarian Helsinki Committee).

92 Additional Provision 1(17) LAR.

93 Standard Operating Procedures on sexual and gender-based violence, Exh. No 630, 27 February 2008.
94 UNHCR, SGBYV Task Force, established on 15 February 2014.

9% Bulgarian Helsinki Committee, 2018 Annual RSD Monitoring Report, 31 January 2019.

33


http://en.redcross.bg/
http://crw-bg.org/
http://centrenadja.org/
http://www.bghelsinki.org/en/

The European Asylum Support Office (EASO) Special Support Plan to Bulgaria was originally in place
from December 2014 until June 2016, but was extended until 31 October 2018.9 Given that the screening
of persons with special needs in Bulgaria was carried out in a fragmented and non-systematic way and
lacked timely intra-institutional exchange of information, identification and referral, EASO cooperated with
Bulgaria in an attempt to improve the capacity to identify and refer vulnerable applicants and to improve
exchange between relevant institutions. The identification and referral mechanism was set to build on the
Quality tool for the Identification of Persons with Special Needs (IPSN). The SAR affirms the tool to be
put in use in 2018, but in practice the vulnerability assessment is implemented sporadically and
collectively rather than regularly and individually. The most common approach is identification by the
caseworker during the initial registration of the applicant, and referral to the SAR’s social expert for an in-
depth interview to identify probable vulnerability. However, a formal assessment is not made or added to
the applicant’s file, nor are specific guarantees assigned to meet the EU minimum standard in this
respect.%’

The lack of identification mechanisms was also mentioned as a matter of concern by the Committee on
Elimination of Racial Discrimination (CERD) in its 2017 Report on Bulgaria,® as well as by the European
Commission in its 8 November 2018 letter of formal notice.®®

The SAR collects statistics on the number of asylum seekers identified as vulnerable at the end of any
given month rather than cumulative data on the number of vulnerable persons applying for asylum in a
given year. At the end of December 2018, the following groups were identified among asylum seekers:

Asylum seekers identified as vulnerable in Bulgaria: 2016-2018

Category of vulnerable group end 2016 end 2017 end 2018
Unaccompanied children 552 60 52
Single parents 59 21 16
Pregnant women 16 4 0
Elderly persons 24 1 3
Disabled persons 20 11 3
Victims of physical, psychological or sexual violence 2 5 6
Persons with chronic or serious illnesses 51 20 19
Total 724 122 99

Source: SAR.

1.2. Age assessment of unaccompanied children

Presently, neither the law nor practice provide any mechanisms for identification of unaccompanied
children. The caseworker is not obligated to request an age assessment unless there are doubts as to
whether the person is a child.® In practice, age assessment is used only to rebut the statements of
asylum seekers that they are under the age of 18.

The law does not state the method of the age assessment which should be applied. In principle, the wrist
X-rays method is applied systematically in all cases, based on the assumption that this method is more
accurate than a psycho-social inquiry. The Supreme Administrative Court, however, considers this test

96 EASO, Special support plan to Bulgaria — Amendment No 3, 27 October 2017, available at:
https://bit.ly/2U58pCF; ‘EASO successfully completes its special support in Bulgaria’, 27 November 2018,
available at: https://bit.ly/2S9FwUQ.

97 Article 24(1) recast Asylum Procedures Directive.

%8 CERD, Concluding observations on the combined twentieth to twenty-second periodic reports to Bulgaria,
CERD/C/BGR/C0O/20-22, 31 May 2017, available at: http://bit.ly/2wSzlpq, para 21(d).

99 European Commission, ‘November infringements package: key decisions’, MEMO/18/6247, 8 November

2018, available at: https://bit.ly/2RETZfR.
100 Article 61(3) LAR.
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as non-binding and applies the benefit of the doubt principle,1°* which is also explicitly laid down in the
LAR.102

The age assessment cannot be contested by means of a separate appeal to the one lodged against a
potential negative decision. Therefore, if a positive decision is issued, but the age is wrongly indicated to
be 18 years or above, it cannot be appealed on that account as a part of the status determination process
and the child granted the protection will be treated as an adult. The sole legally available option in such
case is to initiate lengthy and usually costly civil proceedings to establish the actual age, but unless
documentary or other irrefutable evidence is provided these proceedings are doomed to failure.

In 2018, the SAR conducted age assessments in 10 cases, which in 9 cases concluded applicants to be
adults. The monitoring of the status determination procedures demonstrated that the SAR continues to
conduct age assessment by means of X-ray expertise of the wrist bone structure and without any evidence
of prior consent by the children’s statutory municipality representatives.’®3 Reports from medical
organisations consider the X-ray as invasive but, more importantly, inaccurate with an approximate margin
of error of 2 years.1% Following the appointed X-ray assessment, 90% of the children were considered to
be of age and as a consequence they were not appointed statutory municipality representatives to assist
them to contest the refusal of their applications, and of the age assessment conclusion along with it.

2. Special procedural guarantees

Indicators: Special Procedural Guarantees
1. Are there special procedural arrangements/guarantees for vulnerable people?
[ Yes X For certain categories [ ] No
«» If for certain categories, specify which: Unaccompanied children

Neither guidelines nor practice exist to accommodate the specific needs of vulnerable groups. The SAR
has no dedicated units or specialised caseworkers dealing with vulnerable groups. NGOs are very
concerned by the lack of procedural guarantees for vulnerable asylum seekers in the Bulgarian asylum
procedure.

The law excludes the application of the Accelerated Procedure with regard to unaccompanied asylum-
seeking children, but not to torture victims.19 There have not been cases of victims of torture processed
under the accelerated procedure.

Despite the 2015 reform of the law which stripped the statutory social workers from the responsibility to
represent unaccompanied children in asylum procedures (see Legal Representation of Unaccompanied
Children), their obligation to provide a social report with an opinion on the best interests of the child
concerned in every individual case remains nonetheless under the provisions of general child care
legislation.106

The only positive development with respect to special procedural guarantees for vulnerable groups is the
pilot legal aid project, commenced in March 2018 by the National Legal Aid Bureau and the SAR to provide
sponsored legal aid and representation at all stages of the status determination procedure to vulnerable
asylum seekers (see Regular Procedure: Legal Assistance). Altogether 272 vulnerable applicants
received legal aid in 2018 during the first-instance asylum procedure, of whom 208 were unaccompanied
children, 10 accompanied children, 9 single parents, 37 families with minor or underage children, 2 elderly
and 3 disabled applicants.

101 Supreme Administrative Court, Decision No 13298, 9 November 2009.

102 Article 75(2) LAR.

108 Bulgarian Helsinki Committee, 2018 Annual RSD Monitoring Report, 31 January 2019.

104 Doctors of the World, Age assessment for unaccompanied minors, 28 August 2015. See also UNHCR,
UNICEF and International Rescue Committee, The way forward to strengthened policies and practices for
unaccompanied and separated children in Europe, July 2017, available at: http://bit.ly/2BHGxLo.

105 Article 71(1) LAR.

106 Article 15(4) and (6) Law on Child Protection.

35


http://bit.ly/2BHGxLo

3. Use of medical reports

Indicators: Use of Medical Reports
1. Does the law provide for the possibility of a medical report in support of the applicant’s statements
regarding past persecution or serious harm? []Yes X In some cases [ ] No

2. Are medical reports taken into account when assessing the credibility of the applicant’s
statements? X Yes [ No

The LAR includes a provision,*°” according which the caseworker, with the consent of the asylum seeker,
can order a medical examination to establish evidentiary statements of past persecution or serious harm.
If such consent is refused by the asylum seeker, this should not be an impediment to issue the first
instance decision. The law also envisages that the medical examination can be initiated by the asylum
seeker, but in this case he or she should bear the medical expert’s cost.

However, such reports are only exceptionally commissioned by caseworkers of the SAR. In most, if not
all, of the cases where medical reports were provided, this was at the initiative of the asylum seeker or
his or her legal representative. The costs of such medical reports are covered by legal aid, which is
awarded in the majority of cases. If no legal aid is awarded, the costs of the medical report are borne by
the asylum seeker.

The law only requires the caseworker to order a medical examination in one particular case, which is
when there are indications that the asylum seeker might be mentally ill.1% In this case, if the result of the
medical examination report shows that the asylum seeker suffers from disease or mental illness, the
caseworker approaches the decision-maker, the SAR's Chairperson, who refers the case to the court for
appointment of a legal guardian to the asylum seeker which is required in order to be able to continue
with the examination of the asylum application.

4. Legal representation of unaccompanied children

Indicators: Unaccompanied Children
1. Does the law provide for the appointment of a representative to all unaccompanied children?

X Yes ] No

Status determination of unaccompanied children remains illegal. In 100% of monitored procedures in
2018, unaccompanied asylum-seeking children are not appointed a legal guardian.

Prior to 2015, the right, but also the obligation to represent unaccompanied children during their status
determination procedure, lied with legal guardians who had the responsibility to actively support the
establishment of facts and circumstances, ask questions, appeal negative decisions, and — most
importantly — to ensure the appointment of a legal aid lawyer when deemed necessary. However, if a
guardian was not appointed, for whatever the reason, the law allowed instead a statutory social worker
from respective Child Protection Departments to assist unaccompanied children during the examination
of their claim.2®® Thus, the law provided the right of the SAR to disregard the standard for the protection
of the child and to determine the child's asylum application without a guardian if the interviews were
conducted in the presence of a statutory social worker. This arrangement is considered unlawful according
to the jurisprudence of the Administrative Court of Sofia.'*?

107 Article 61(6) LAR.

108 Article 61(4) LAR.

109 Article 25(5) LAR.

110 See e.g. Administrative Court of Sofia, Case No 7294/2012, Section 42, Decision No 5882 of 5 November
2012; Case No 8251/2012, Section 42, Decision No 6063 of 12 November 2012; Case No 7342/2012, Section
3, Decision N0o6297 of 23 November 2012; Case No 9090/2012, Section 16, Decision No 6737 of 10 December
2012.
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The 2015 reform mandated the local municipalities to act as legal representatives of unaccompanied
children.'* Under the law, the municipality representative has a responsibility to safeguard the child's
interests during the procedure, to represent the child before administration with respect to his or her best
interests, to represent the child in all types of administrative or courts proceedings, as well as to take
actions to ensure appointment of legal aid.'*?> Representation of unaccompanied children by statutory
social workers during the asylum procedure was abolished.

Highly criticised when adopted, since then this approach of the law proved to be indeed even more
inadequate than previous arrangements. The municipalities lack not only qualified staff, but also any basic
experience and expertise in child protection. In addition to that, the number of legal representatives
appointed — one or two per reception facility — is clearly insufficient to meet the need of the population of
unaccompanied children who, albeit significantly decreased in 2018, remain considerable in number.

In 2016 an expert group of representatives of the SAR, UNICEF, UNHCR, the Bulgarian Helsinki
Committee and many other refugee-assisting NGOs re-introduced a draft proposal to the government to
amend the Family Code in relation to the appointment of guardians.!'® However, the amendment never
took place. In 2018 it was again omitted in the legislative agenda of the government.

The only positive development with respect to representation of unaccompanied children is the pilot legal
aid project, commenced in March 2018 by the NLAB and the SAR to provide sponsored legal aid and
representation at all stages of the status determination procedure to vulnerable asylum seekers (see
Regular Procedure: Legal Assistance). The NLAB and the SAR agreed and adopted formal rules and
conditions for the provision of legal aid in practice, including individual and third-party complaint
mechanisms, anti-discrimination and anti-corruption measures, which took effect on 31 December 2017.
Legal aid under this 80,000 € pilot project will be implemented until 31 January 2020.11# It has to be noted
that in Sofia and Harmanli the municipal representatives started to file legal aid requests for
unaccompanied children as soon as the end of 2017 and the NLAB responded positively even before the
beginning of the pilot project.

The number of unaccompanied child applicants rose with 9% as 481 unaccompanied children applied in
2018, compared to 440 in 2017 and 2,772 in 2016:

Unaccompanied asylum-seeking children: 2018

Country of origin Number

Afghanistan 363

Iraqg 77

Syria 18

Pakistan 18

Iran 3

Morocco 1

Algeria 1

Total 481
Source: SAR.

The absence of guardians, proper legal representation and care for the best interests of unaccompanied
children in asylum procedures, coupled with poor reception conditions in mixed dormitories with unrelated
adults, has resulted in high rates of absconding and related protection and safety risks.

m Article 25(1) LAR.

112 Article 25(3) LAR.

13 Draft Law amending the Family Code, Public Consultations, 29 August 2016, available in Bulgarian at:
http://bit.ly/2bUdOKp.

114 Ibid.
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E. Subsequent applications

Indicators: Subsequent Applications
1. Does the law provide for a specific procedure for subsequent applications? X Yes [] No

2. Is aremoval order suspended during the examination of a first subsequent application?

% At first instance [ Yes X No
% At the appeal stage []Yes X No
3. Is aremoval order suspended during the examination of a second, third, subsequent application?
% At first instance [ Yes X1 No
% At the appeal stage []Yes X No

The law provides the opportunity given by the recast Asylum Procedures Directive to consider subsequent
applications as inadmissible based on a preliminary examination whether new elements or findings have
arisen or been presented by the applicant relating to his or her personal situation or country of origin.15
The inadmissibility assessment can be conducted on the sole basis of written submissions without a
personal interview. The national arrangements, however, do not envisage the related exceptions of this
rule as provided in the recast Asylum Procedures Directive.116

Within the hypotheses adopted in national legislation, subsequent applications are not examined and the
applicants are stripped from the right to remain when the first subsequent application is considered to be
submitted merely in order to delay or frustrate the enforcement of a removal decision; or where it concerns
another subsequent application, following a final inadmissibility / unfounded decision considering a first
subsequent application.

If the subsequent application is ruled out as inadmissible, this decision can be appealed within a deadline
of 7 days. The appeal has no suspensive effect.11” The competent court is only the Administrative Court
of Sofia, which hears the appeal case in one instance. If the court rules out the admission of the
subsequent application, the SAR has to register the applicant within 3 working days from the date the
admission has taken place (entered into force).

In 2018, 70 asylum seekers in total submitted subsequent applications:

Subsequent applicants: 2018

Country of origin Number
Afghanistan 36

Irag 18
Syria 7

Iran 7

Iran 3
Stateless 2

Total 70

Source: SAR.

In 2018, 84 subsequent applications were dealt with in an admissibility procedure, of which 77 were
declared inadmissible and 7 were granted access to further determination.

115 Articles 75a to 76¢ LAR; Article 76d in conjunction with Article 13 (2)(4) LAR.
116 Article 42(2)(b) recast Asylum Procedures Directive.
17 Article 84(4) LAR.

38



Several subsequent applications supported by individualised evidence have been admitted to
determination at the first instance, including a couple of cases of applicants who had been detained after
their first final refusal. Albeit encouraging, this approach of the SAR still cannot be considered as a steady
practice, but mainly attributed to the continuing and significant decrease of the new arrivals.

F. The safe country concepts

Indicators: Safe Country Concepts
1. Does national legislation allow for the use of “safe country of origin” concept? X Yes [] No

% Is there a national list of safe countries of origin? []Yes X No
% Is the safe country of origin concept used in practice? []Yes X No
2. Does national legislation allow for the use of “safe third country” concept? X Yes [ ] No
+» Is the safe third country concept used in practice? ] Yes X No

Q Does national legislation allow for the use of “first country of asylum” concept?  [X] Yes I:Iy

1. Safe country of origin

The LAR defines “safe country of origin” as a “state where the established rule of law and compliance
therewith within the framework of a democratic system of public order do not allow any persecution or
acts of persecution, and there is no danger of violence in a situation of domestic or international armed
conflict.”118 This concept is a ground for rejecting an application as manifestly unfounded in the
Accelerated Procedure.119

National legislation allows for the use of a safe country of origin and safe third country concept in the
asylum procedure.1?0

Prior to EU accession, national lists of safe countries of origin and third safe countries were adopted
annually by the SAR and applied extensively to substantiate negative first instance decisions. The national
courts adopted a practice that the concepts can only be applied as a rebuttable presumption that could
be contested by the asylum seeker in every individual case.!?! In 2007, the national law was amended to
regulate the adoption of national lists on the basis of EU common lists under Article 29 of the 2005 Asylum
Procedures Directive. As a result, ever since the adoption of this amendment, the safe country of origin
concept became inapplicable in practice insofar as such a common EU list has never been adopted.

The law allows the SAR to propose to the government national lists of safe countries of origin and third
safe countries, which are considered to establish a rebuttable presumption.?? When approving the lists,
the government has to consider information sources from other Member States, EASO, UNHCR, the
Council of Europe and other international organisations in order to take into account the degree of
protection against persecution and ill-treatment ensured by the relevant state by means of:

- The respective laws and regulations adopted in this field and the way they are enforced;

- The observance of the rights and freedoms laid down in the ECHR or the International Covenant
on Civil and Political Rights, or the Convention against Torture;

- The observance of the non-refoulement principle in accordance with the Refugee Convention;

- The existence of a system of effective remedies against violations of these rights and freedoms.

118 Additional Provision 1(8) LAR.

119 Article 13(1)(13) LAR.

120 Article 13(1)(13) LAR.

121 See e.g. Supreme Administrative Court, Decision No 4854, 21 May 2002.
122 Articles 98-99 LAR.
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Notwithstanding, the SAR has not made use of this opportunity so far, hence, no national safe countries
of origin or safe third countries lists are adopted and applied.

2. Safe third country

A “safe third country” is defined in the LAR as “a country other than the country of origin where the alien
who has applied for international protection has resided and:
(a) There are no grounds for the alien to fear for his/her life or freedom due to race, religion,
nationality, belonging to a particular social group or political opinions or belief;
(b) The alien is protected against the refoulement to the territory of a country where there are
prerequisites for persecution and risk to his/her rights;
(c) The alien is not at risk persecution or serious harm, such as torture, inhuman or degrading
treatment or punishment;
(d) The alien has the opportunity to request refugee status and, when such status is granted, to
benefit from protection as a refugee;
(e) There are sufficient reasons to believe that aliens will be allowed access to the territory of such
state.”123

The “safe third country” concept is a ground for inadmissibility (see Admissibility Procedure). As detailed
in the section on Safe Country of Origin, Article 98 LAR provides for the possibility of safe third country
lists as well as safe country of origin lists.

Since the concept has not been applied in recent years in practice, implementation setting standards in
this respect, both administrative and judicial, are limited to non-existent. In principle, refusals based on
the “safe third country” concept relate to countries where the applicant lived or resided for prolonged
period of time before departure. Transit or short stay in countries are not considered as sufficient for safe
third countries.

The LAR has not transposed the requirement in Article 38(3)(b) of the recast Asylum Procedures Directive
for an applicant to be granted a document in the language of the safe third country, stating that his or her
claim was not examined on the merits.

3. First country of asylum

According to Article 13(2)(2) LAR, an application can be dismissed as inadmissible where the asylum
seeker has been granted and can still enjoy refugee status or other effective protection in a third country,
including protection from refoulement, provided that he or she can be returned to that country.

National asylum legislation does not envisage the first country of asylum concept separately from, or, in
addition to, the “safe third country” lists.

123 Additional Provision 1(9) LAR.
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G. Information for asylum seekers and access to NGOs and UNHCR

1. Provision of information on the procedure

Indicators: Information on the Procedure
1. Is sufficient information provided to asylum seekers on the procedures, their rights and
obligations in practice? [ Yes Xl With difficulty [ No

7

% Is tailored information provided to unaccompanied children? [] Yes X No

The law explicitly mentions the obligation of the SAR to provide information to asylum seekers within 15
days from the submission of the application.2* The SAR must provide the information orally, if necessary,
in cases where the applicant is illiterate.

The information should cover both rights and obligations of asylum seekers and the procedures that will
follow. Information on existing organisations that provide social and legal assistance has to be given as
well. The information has to be provided in a language the asylum seeker declared that he or she
understands or, when it is impossible, in a language the asylum seeker may be reasonably supposed to
understand.

In practice, the information is always provided to asylum seekers in writing, in the form of a leaflet
translated in the languages spoken by the main nationalities seeking asylum in Bulgaria, such as Arabic,
Farsi, Dari, Urdu, Pashto, Kurdish, English and French. Information by leaflets or, where needed, in other
ways (UNHCR or NGO info boards) is usually provided from the initial application (e.g. at the border) until
the registration process is finished.1?5 Since end of 2017 information boards are placed in all reception
centres, indicating the respective movement zones applicable for the asylum seekers accommodated in
to reflect the needs following the 2015 reform of the LAR (see Freedom of Movement).126

The written information, however, is complicated and not easy to understand. This opinion is shared by
all NGO legal aid providers active in the field.'?” The common leaflet and the specific leaflet for
unaccompanied children drafted by the Commission as part of the Dublin Implementing Regulation are
not being used in Bulgaria or being provided to asylum seekers.128 The same applied to the information
provided on the SAR’s website, which is also available only in Bulgarian.

In 2018, the SAR introduced several animated videos providing information, which were made available
in the reception centres. One of them targeted children by providing information on necessary daily routine
and school attendance with 1 hour and 40 min duration available in Urdu, Pashto and Dari languages.
Another one with 7 min duration provides introductory information relating to asylum procedure and rights
and obligations during it and is available in English, Arabic, Dari, Pashto and Kurdish Kurmaniji. Four other
videos are dedicated to information for human trafficking prevention, available in English language and
general and targeted messages to unaccompanied children, in English with Pashto subtitles, and about
labour and sexual exploitation.

NGOs, in particular UNHCR's implementing partners, develop and distribute other leaflets and information
boards that are simpler and easier to read and some do operate reception desks where this kind of
information is also provided orally to the asylum seekers by BHC or the Red Cross. In addition, in 2014
UNHCR funded the development of online accessible tool (asylum.bg) with information about the key
institutions, procedures and rights before, during and after the status determination in several most

124 Article 58(6) LAR.
125 EASO, Stock taking report on the asylum situation in Bulgaria, March 2014, 3.2. Asylum Determination

Procedure.
126 Article 29(1)(1) LAR.
127 Information provided by the Protection Working Group, 29 November 2016.

128 Commission Implementing Regulation (EU) No 118/2014 of 30 January 2014 amending Regulation (EC) No
1560/2003 laying down detailed rules for the application of Council Regulation (EC) No 343/2003 establishing
the criteria and mechanisms for determining the Member State responsible for examining an asylum
application lodged in one of the Member States by a third-country national.
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spoken languages (Arabic, Farsi, Dari, Urdu, English and French). As far as the tool functions online, it
aims to providing correct and comprehensive legal information to asylum seekers in a sustainable manner
wherever they are present and accommodated, including outside the reception centres, at the borders, in
detention centres and other remote locations. In 2018 the information on asylum.bg was revised and
made available in audio version for illiterate users.

2. Access to NGOs and UNHCR

Indicators: Access to NGOs and UNHCR
1. Do asylum seekers located at the border have effective access to NGOs and UNHCR if they wish
S0 in practice? X Yes [] With difficulty [ No

2. Do asylum seekers in detention centres have effective access to NGOs and UNHCR if they wish
S0 in practice? ] Yes X With difficulty ] No

3. Do asylum seekers accommodated in remote locations on the territory (excluding borders) have
effective access to NGOs and UNHCR if they wish so in practice?
[ Yes Xl With difficulty ] No

NGOs, lawyers and UNHCR staff have unhindered access to all border and inland detention centres and
try to provide as much information as possible related to detention grounds and conditions.1?° Despite
that, the subject of detention remains hard to explain as an extremely high percentage of asylum seekers
claim that they do not understand the reasons why they are kept in detention.130

The LAR provides that where there are indications that the individuals in detention facilities or at border
crossing points may wish to make an asylum application the government shall provide them with
information on the possibility to do s0.13! The information should at least include how one can apply for
asylum and procedures to be followed, including in immigration detention centres and interpreted in the
respective language to assist asylum seekers’ access to procedure. This obligation is not fulfilled in
practice as none of the SAR staff is visiting or consulting potential asylum seekers who are apprehended
at the border or in immigration detention centres, where the provision of information depends entirely on
legal aid NGOs’ efforts and activity.

In those detention facilities and crossing points, Bulgaria is also legally bound to make arrangements for
interpretation to the extent necessary to facilitate individual access to the asylum procedure. Such
interpretation, however, is not secured and the only services in this respect are provided by the Bulgarian
Helsinki Committee under UNHCR funding. Although Article 8(2) of the recast Asylum Procedures
Directive, allowing organisations and persons providing advice and counselling to asylum applicants to
have effective access to applicants present at border crossing points, including transit zones at external
borders, is transposed in the national law,132 in practice there are no other NGOs besides the Bulgarian
Helsinki Committee which provide regular legal assistance in these areas. Other NGOs such as Center
for Legal Aid — Voice in Bulgaria and Bulgarian Lawyers for Human Rights provide project-based and
targeted legal assistance in the Busmantsi pre-removal detention centre. At the end of 2016 the
International Organisation for Migration (IOM) Bulgaria received AMIF funding among many others to also
provide legal counselling on status determination procedure to asylum seekers in reception centres and
to irregular migrants in detention centres with regard to assisted voluntary return. This assistance is not
conditioned by requirements about the qualifications of assistance providers and is ensured by shifting
mobile teams on a weekly schedule.

129 For more information, see General Directorate Border Police, UNHCR and BHC, 2015 Annual Border
Monitoring Report: Access to territory and international protection, July 2016, available at: http://bit.ly/2jsyglh,
para 1.1.3.

130 This has been a systematic concern. See JRS Europe, Becoming Vulnerable in Detention (Detention of
Vulnerable Asylum Seekers - DEVAS Project), 2010, National Chapter on Bulgaria, 147 - points. 3.1 and 3.2.

131 Article 58(6) LAR; Article 8(1) recast Asylum Procedures Directive.

132 Article 23(3) LAR.
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As regards urban asylum seekers and refugees living in the Sofia region, UNHCR has funded an
Information Centre, located in Sofia, which will be maintained throughout 2019.

H. Differential treatment of specific nationalities in the procedure

Indicators: Treatment of Specific Nationalities
1. Are applications from specific nationalities considered manifestly well-founded? [] Yes [X] No
% If yes, specify which:

2. Are applications from specific nationalities considered manifestly unfounded?33 [X] Yes [ ] No
< If yes, specify which:  Afghanistan, Algeria, Bangladesh, Pakistan, Sri Lanka, Turkey
Ukraine

Overall recognition rates remained at 35% in 2018 out of a total 2,092 decisions taken on the merits.
Subsidiary protection in 2018 slightly increased to 20% of the cases decided on substance,3* while
refugee status recognition decreased to 15%.135

1. Afghanistan

As of the end of 2016, Afghan nationals started to be arbitrarily considered as manifestly unfounded
cases. They were issued negative decisions in the regular procedure, except for cases where they were
— unlawfully — determined in pre-removal detention centres where the accelerated procedure is the only
one applied. Of 902 asylum seekers whose cases were treated in the accelerated procedure in 2018, 602
were nationals of Afghanistan.

The recognition rate for Afghan asylum seekers dropped even further, from 2.5% in 2016 to 1.5% in
2017.138 In the majority of cases protection was granted following court decisions overturning refusals.
The “striking discrepancy between the Bulgarian and the EU average recognition rate for Afghans” has
been raised by the European Commission,137 as well as jurisdictions in other Member States, as a matter
of concern.138

Court litigation in 2018 led to a moderate improvement in recognition of Afghan applicants to 6% overall;
4% refugee status and 2% subsidiary protection, although still far below the 46% average recognition rate
across the EU.1%°

2. lraq

For many years Iragi applicants enjoyed relatively fair assessment and overall recognition from 40% to
55%,140 with respective refusal rate variations. In 2017, however, their recognition dropped drastically to
21% overall recognition (10.2% refugee status, 10.8% subsidiary protection)..

The decrease continued even further in 2018 with an 11% overall recognition rate (3% refugee status,
9% subsidiary protection). In general, the arguments in the negative decisions of both the SAR and the
Courts refer to the defeat of ISIS and to improvements in the safety and security across the country’s

133 Whether under the “safe country of origin” concept or otherwise.

134 Compared to a rate of 18.9% in 2018, 19% in 2016, 14% in 2015 and 25% in 2014.

135 Compared to a rate of 16.9% in 2018, 25% in 2016, 76% in 2015 and 69% in 2014.

136 AIDA, ‘Bulgaria: Developments in the treatment of asylum claims from Afghanistan’, 6 August 2018, available
at: https://bit.ly/2ALvpC3.

137 European Commission, Measures for improvement of the Bulgarian asylum system, 6 July 2017, available at:
http://bit.ly/2EudWMH, 7.

138 See e.g. (Switzerland) Federal Administrative Court, Decision E-3356/2018, 27 June 2018; (Belgium) Council
of Alien Law Litigation, Decision No 185 279, 11 April 2017.

139 Eurostat, ‘EU Member States granted protection to more than half a million asylum seekers in 2017’, 67/2018,
19 April 2018, available at: https://bit.ly/2PJ1ZXN.

140 2015: 22% refugee status, 20% subsidiary protection; 2016: 33% refugee status, 10% subsidiary protection.
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conflict areas and war zones. Claims by applicants from Central and Southern Iraq are considered
manifestly unfounded in general.

3. Syria

Between 2014 to mid-2015, the SAR applied the so-called prima facie approach to assessing Syrian
applications for protection as “manifestly well-founded”. This approach is no longer applied. Nevertheless,
in 2018 Syrians continued to be the nationality with the highest ever overall recognition, namely 42%
refugee status and 56% subsidiary protection, marking a 98% overall recognition rate.

4. Other nationalities

Nationalities from certain countries such as Turkey, Ukraine, China and Algeria are discriminatorily
treated as manifestly unfounded applications with zero recognition rates. To many of these nationalities,
the status determination is mostly conducted under an Accelerated Procedure in pre-removal detention
facilities, in violation of the law.4!

141 Article 45b LAR.
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A. Access and forms of reception conditions

1. Criteria and restrictions to access reception conditions

4 Indicators: Criteria and Restrictions to Reception Conditions )
1. Does the law make material reception conditions available to asylum seekers in the following
stages of the asylum procedure?

< Regular procedure X Yes [ ] Reduced material conditions [ ] No
< Dublin procedure [] Yes [ ] Reduced material conditions [X] No
% Accelerated procedure X Yes [ ] Reduced material conditions [ ] No
< First appeal X Yes [ ] Reduced material conditions [ ] No
< Onward appeal X Yes [] Reduced material conditions [] No
% Subsequent application [] Yes [] Reduced material conditions [X] No
2. Is there a requirement in the law that only asylum seekers who lack resources are entitled to
_ material reception conditions? Xl Yes [] No )

Asylum seekers are entitled to material reception conditions according to national legislation during all
types of asylum procedures.#2 Although there is no explicit provision in the law, asylum seekers without
resources are accommodated with priority in the reception centres in case of restricted capacity to
accommodate all new arrivals. Among all, circumstances such as specific needs and risk of destitution
are assessed in each case. The destitution risk assessment criteria are set to take into account the
individual situation of the asylum seeker of concern, such as resources and means of self-support,
profession and employment opportunities if work is formally permitted, and the number and vulnerabilities
of dependent family members. Nevertheless, asylum seekers have the right to withdraw from these
benefits if their application is pending in the regular procedure and they declare that they are in possession
of means and resources to support themselves and chose to live outside reception centres.

The law provides that every applicant shall be entitled to receive a registration card in the course of the
procedure.'*® In addition, the law implies a legal fiction, according to which the registration card does not
certify the foreigner’s identity due to its temporary nature and the specific characteristics of establishing
the facts and circumstances during the refugee status determination (RSD) procedures which are based,
for the most part, on circumstantial evidence.'** Hence, the registration card serves the sole purpose of
certifying the identity declared by the asylum seeker.

Nevertheless, this document is an absolute prerequisite for access to the rights enjoyed by asylum
seekers during the RSD procedure, namely remaining on the territory, receiving shelter and subsistence,
social assistance (under the same conditions as Bulgarian nationals and receiving the same amount),
health insurance, access to health care, psychological support and education. Since the end of 2015
during the procedure asylum seekers enjoy only shelter, food and basic health care as none of the other
entitlements is secured or provided by the government in practice.

In 2017 the Committee against Torture raised concerns around substandard material conditions in
reception centres, the absence of an adequate identification mechanism for persons in vulnerable
situations, the removal of their monthly financial allowance, and insufficient procedural safeguards
regarding the assessment of claims and the granting of international protection.4®

Dublin procedure: Certain asylum seekers to whom an outgoing Dublin procedure is undertaken cannot
necessarily enjoy any of the material reception conditions, as the only rights reserved for them are to stay

142 Article 29(1)(2)-(3) LAR.

143 Article 29(1)(6) LAR.

144 Article 40(3) LAR.

145 Committee against Torture, Concluding observations on the sixth periodic report of Bulgaria,
CAT/C/BGR/CO/6, 15 December 2017, available at: http://bit.ly/2rvV4mzR.
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in the territory of the country, to interpretation and to be issued a registration card. The LAR distinguishes
between persons applying for asylum in Bulgaria, who have access to full reception conditions,46 and
persons found irregularly on the territory in Bulgaria and who have not claimed asylum, but to whom the
Dublin procedure might be applied following a request by the arresting police department or security
services.!*” These persons are stripped from the rights and entitlements prescribed in the law to asylum
seekers during their Eurodac check or Dublin procedure, if such has followed.

Subsequent applications: Subsequent applicants are also excluded not only from all material
conditions, but also from the rights to receive a registration card, and only have a right to interpretation
pending the fast-track processing of the admissibility assessment prior to their registration, documentation
and determination on the substance.*® In cases where the first subsequent application is considered to
be submitted merely in order to delay or frustrate the enforcement of a removal decision, or where it
concerns another subsequent application following a final inadmissibility / unfounded decision considering
a first subsequent application, the applicants are also stripped from the right to remain in the territory. The
law has set a 14-day time limit for this admissibility determination. If the subsequent application is
considered inadmissible the asylum administration should not open a determination procedure and the
applicant is not registered and documented (see section on Subsequent Applications).

2. Forms and levels of material reception conditions

Indicators: Forms and Levels of Material Reception Conditions
1. Amount of the monthly financial allowance/vouchers granted to asylum seekers as of 31
December 2018 (in original currency and in €): OBGN/O0€

According to the law, reception conditions provided include accommodation, food, social assistance in
cash, health insurance and health care and psychological assistance. These rights, however, can be
enjoyed only by asylum seekers accommodated in the reception centres. Asylum seekers who have either
opted on their own will to live outside reception centres (see Criteria and Restrictions to Access Reception
Conditions), or to whom the accommodation is refused (see Reduction or Withdrawal of Reception
Conditions) do not have access to food or psychological assistance. Access to the basic health care is
otherwise ensured as health insurance is in principle covered by the budget to all asylum seekers
regardless of their place of residence.

As of February 2015, the SAR ceased has the provision of the monthly financial allowance to asylum
seekers accommodated in reception centres, under the pretext that food was to be provided in reception
centres three times a day.'*° In 2018, food for three meals was distributed three times a day to all the
population accommodated in reception centres, with special attention to unaccompanied children.

Additionally, the cessation of the monthly financial allowance is in contradiction with the law, as the LAR
does not condition its provision depending on whether food is provided or not; to the contrary, both
material rights are regulated separately and without any correlation. The cessation of the monthly financial
allowance was appealed by several refugee-assisting NGOs before the court following the change in
policy.15° However, the court struck out the appeal for lack of legitimate interest in the case and suggested
that appeals on an individual basis could be admissible. These can no longer be validly submitted, since
the 14-day time limit for appealing the decision has long lapsed.

Prior to February 2015, the amount of the cash assistance was delivered as regulated in the law and
equal to the minimum social aid granted to nationals on the basis of monthly minimum wages, which as
of 31 March 2014 was 65 BGN (33.23 €) per month, for both adults and children. This amount, when still
provided, was unanimously criticised by UNHCR and refugee-assisting NGOs as fully insufficient to meet

146 Article 67a(2)(1) LAR.

147 Article 67a(2)(2) LAR.

148 Article 76b LAR.

149 SAR, Order No 31-310, 31 March 2015, issued by the Chairperson Nikola Kazakov.

150 Bulgarian Helsinki Committee, Bulgarian Council on Refugees and Migrants, and Council of Refugee Women.
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even the most basic needs for nutrition.?>! The situation was particularly serious for unaccompanied
children who are not accommodated in specialised children facilities, but in common asylum reception
centres, where they have to manage on their own and take care of shopping, cooking, cleaning etc. Very
few unaccompanied children managed to cover their expenses with the cash provided and many reported
that they were undernourished. It also has to be noted that this assistance was provided under the law
only to asylum seekers who were accommodated in reception centres. In order to be able to live outside
those, asylum seekers needed to declare in writing that they had enough resources to support
themselves, which automatically stripped them from the right to monthly financial assistance.

3. Reduction or withdrawal of reception conditions

Indicators: Reduction or Withdrawal of Reception Conditions
1. Does the law provide for the possibility to reduce material reception conditions?
[]Yes X No

2. Does the legislation provide for the possibility to withdraw material reception conditions?

[]Yes X No

The reduction of material reception conditions is not possible under the law. Withdrawal is admissible
under the law in cases of disappearance of the asylum seeker when the procedure is suspended.152

The SAR applies this ground of withdrawal in practice to persons returned under the Dublin Regulation.
In their majority they are refused accommodation in the reception centres, although this approach is
usually not applied to families with children, unaccompanied children and other vulnerable applicants,
who are provided shelter and food.

Under the law, the directors of transit / reception centres are competent to decide on accommodation.153
These decisions should be issued in writing as all other acts of administration.> However, in practice
asylum seekers are informed orally. Nonetheless, the refusal to provide accommodation still can be
appealed before the relevant Regional Administrative Court within 7 days from its communication to the
respective asylum seeker. Legal aid is available with respect to representation before the court once the
appeal is submitted. In this case, however, asylum seekers face difficulties proving before the court when
they have been informed about the accommodation refusal, which may result in cessation of the court
proceedings.

Destitution is defined on the basis of the monetary indicator of the national poverty threshold. Presently,
this threshold is set to BGN 321, equal to 164 € monthly.'%® The law defines as “basic needs” sufficient
food, clothing and housing provided according to the national socio-economic development.15¢ The risk
of destitution is not formally assessed but the SAR takes it into account in the majority of cases.

Bulgaria does not apply sanctions for serious breaches of the rules of accommodation centres and violent
behaviour, except for destruction of a reception centre's property, which is sanctioned with a fine between
50 to 200 BGN (25.50-102 €) plus the value of the destroyed property.15” The grounds laid down in Article
20(2) and (3) of the Recast Reception Conditions Directive are not transposed into national legislation.

Relating to subsequent applicants, see Criteria and Restrictions to Access Reception Conditions.

151 Bulgarian Council on Refugees and Migrants, Advocacy Paper: Reception of Asylum Seekers in Bulgaria,
September 2011, Chapter 5: Social Assistance.

152 Article 29(8) LAR.

153 Article 51(2) LAR.

154 Article 59(2) Administrative Procedure Code.

155 Council of Ministers, Decision No 280 of 8 December 2017 adopting the 2018 national poverty threshold.

156 Article 1(1) Law on Social Assistance.

157 Article 93 LAR.
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4. Freedom of movement

Indicators: Freedom of Movement
1. Isthere a mechanism for the dispersal of applicants across the territory of the country?

X Yes ] No

2. Does the law provide for restrictions on freedom of movement? X Yes [ ] No

Asylum seekers’ freedom of movement can be restricted to a particular area or administrative zone within
Bulgaria, if such limitations are deemed necessary by the asylum administration, without any other
conditions or legal prerequisites.®® The asylum seeker can apply for a permission to leave the allocated
zone and if the request is refused, it must to be motivated. Such a permission is not required when the
asylum seeker has to leave the allocated zone in order to appear before a court, a public body or
administration or if he is need of emergency medical assistance. The permitted zones of free movement
should be indicated in each individual asylum identification card.*>®

Consecutive failure to observe the zone limitation can result in placement in a closed centre until the
asylum procedure ends with a final decision.1® |t was not before September 2017 when the government
formally designated the movement zones.161 These consist of zones covering designated geographical
areas around the respective reception centres. The following map illustrates the zone around Sofia:
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However, since then, the SAR has not applied this as a ground for detention in a closed centre. At the
end of 2017 information boards were placed in all reception centres indicating the respective movement
zones applicable for the asylum seekers accommodated therein. In 2018, the SAR applied asylum
detention only in one case, on account of the person’s triple attempts to leave Bulgaria.

158 Article 30(2) and (3) LAR.

159 Article 44(1)(11) LAR.

160 Article 95a LAR.

161 Council of Ministers, Decision No 550 of 27 September 2017.
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B. Housing

1. Types of accommodation

4 Indicators: Types of Accommodation )
1. Number of reception centres:162 4
2. Total number of places in the reception centres: 4,760
3. Total number of places in private accommodation: 193
4. Type of accommodation most frequently used in a regular procedure:
X Reception centre [_] Hotel or hostel [ ] Emergency shelter [_] Private housing [ ] Other
5. Type of accommodation most frequently used in an accelerated procedure:
9 X Reception centre [_] Hotel or hostel [ ] Emergency shelter [] Private housing [ ] Other )

Reception centres are managed by the SAR. Alternative accommodation outside the reception centres is
allowed under the law, but only if it is paid for by the asylum seekers themselves and if they have
consented to waive their right to the monthly social allowance.63

As of the end of 2018, there are 4 reception centres in Bulgaria. The total capacity as of 31 December
2018 is as follows:

Reception centre Location Capacity = Occupancy end 2018

Sofia Sofia 2,030 294
Ovcha Kupel shelter 860 192
Closed 3 Block Busmantsi 60 4
VVoenna Rampa shelter 800 98
Banya Central Bulgaria 70 0
Pastrogor South-Eastern Bulgaria 320 7
Harmanli South-Eastern Bulgaria 2,710 143
Total 4,760 444

Source: Ministry of Interior. Note that the occupancy rate includes the closed centre in “3" Block” in Busmantsi, which
is a closed centre.

The SAR closed down Vrazhdebna shelter in Sofia on 17 December 2018 for an indefinite period and
transferred its residents to other centres.

542 asylum seekers resided in reception centres as of the end of 2018, thereby marking an occupancy
rate of 10%.

Wherever possible, there is a genuine effort to accommodate nuclear families together and in separate
rooms. Single asylum seekers are accommodated together with others, although conditions vary
considerably from one centre to another. Some of the shelters are used for accommodation predominantly
of a certain nationality or nationalities. For example, prior to its closure, Vrazhdebna shelter in Sofia
accommodated predominantly Syrians, Voenna Rampa shelter in Sofia accommodates almost
exclusively Afghan and Pakistani asylum seekers, while the other reception centres accommodate mixed
nationalities, such as in Harmanli reception centre, Banya reception centre and Ovcha Kupel shelter in
Sofia.

162 Both permanent and for first arrivals. Note that the Refugee Reception Centre Sofia has 3 reception shelters,
namely Ovcha Kupel, Vrazhdebna and Voenna Rampa. The SAR closed down Vrazhdebna shelter on 17
December 2018 for an indefinite period and transferred its residents to other centres.

163 Article 29(6) LAR.
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Asylum seekers are allowed to reside outside the reception centres at so called “external addresses”.
This could be done if asylum seekers submit a formal waiver from their right to accommodation and social
assistance, as warranted by law, and declare to cover rent and other related costs at their own
expenses.1% Except those few whose financial condition allows residence outside the reception centres,
the other group of people who live at external addresses are usually Dublin returnees, to whom the SAR
applies the exclusion from social benefits, including accommodation, as a measure of sanction within the
jurisdiction for such decision as provided by the law (see Withdrawal of Reception Conditions).165 As of
31 December 2018 only 193 asylum seekers lived outside the reception centres under the conditions as
described above.166

2. Conditions in reception facilities

€ Indicators: Conditions in Reception Facilities
1. Are there instances of asylum seekers not having access to reception accommodation because
of a shortage of places? [] Yes X No
2. What is the average length of stay of asylum seekers in the reception centres?  Varies
3. Are unaccompanied children ever accommodated with adults in practice? X Yes [] No
\_

2.1. State of the facilities

Living conditions in national reception centres except for Vrazhdebna shelter in Sofia, which was closed
indefinitely in December 2018, remain poor and below or at the level of minimum standard threshold in
spite of partial renovations periodically conducted by the SAR. Regular and hot water supply and timely
repair of utilities and equipment in bathrooms, rooms and common areas remain problematic. Occupants
from all reception centres except Vrazhdebna complain about overall poor sanitary conditions, but
especially of bedding infested by bedbugs, which regularly cause health issues from constant skin
inflammations to sometimes serious allergic conditions. This problem arose after the 2013 influx and has
been continuously neglected ever since, with no adequate measures undertaken in order to be eradicated.

It is unclear for how long Vrazhdebna will remain closed as the SAR reported closure to have been
necessitated by the unaccomplished tendering for shelters’ guarding services. Vrazhdebna for long
remained the only facility with decent living conditions and had recently been fully renovated with EU
funding.

2.2. Food and health

As of 2018 three meals per day are provided in all centres, except to unaccompanied children to whom
three meals are served a day. Quality but also quantity of the food is largely contested by the asylum-
seeking population in general.

The individual monthly allowance provided for in the law is not provided. The only other assistance
provided by the government are sanitary packages. The costs of prescribed medicines, lab tests or other
medical interventions which are not covered in the health care package, as well as for purchase of baby
formula, diapers and personal hygiene products, are still not covered, thereby raising concerns despite
the efforts of the SAR to address them through different approaches. 67

164 Article 29(9) LAR; Article 29(1)(2) LAR.

165 Article 29(4) LAR.

166 Ministry of Interior, Migration statistics, 31 December 2018.

167 Bulgarian Red Cross, Refugee and Migrant Service: Annual Report, February 2019.
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2.3. Activities in the centres

Places for religious worship are now available in all of the reception centres, but not properly maintained.
Activities for children are organised in the reception centres, but not regularly and entirely on volunteer
and NGO initiatives and projects. Thus, in 2018 Caritas with the support of UNICEF organised
unprofessional language training and leisure activities for the children in the reception centres in Sofia
and Harmanli.

2.4. Physical security

Some level of standardisation has taken place in the intake and registration procedure in reception
centres. There is a basic database of residents in place, which is updated on a daily basis.

However, measures to prevent sexual and gender-based violence (SGBV) are not sufficient to properly
guarantee the safety and security of the population in the centres. Except for Vrazhdebna shelter in Sofia,
which was closed in December 2018, the security of asylum seekers accommodated in reception centres
is not fully guaranteed, but least in the case of those accommodated in Voenna Rampa shelter. Asylum
seekers from this centre report that during night hours outsiders have access to dormitories without any
major obstacles, leading to alcohol consumption, gambling, drug distribution and other illicit trades or
disturbances.1%® Verbal and physical abuse, attacks and robbery committed against asylum seekers in
the surroundings of Voenna Rampa shelter, usually not investigated or punished, escalated in 2017 to an
extent to provoke a joint letter by numerous non-governmental organisations, requesting the Sofia Police
Directorate to step in and take effective preventive and investigative measures as prescribed by the law.169
No response or measures have been engaged by the police in this respect. The situation did not change
significantly in 2018.

The law does not limit the length of asylum seekers’ stay in a reception centre. Asylum seekers can remain
in the centre pending the appeal procedure against a negative decision issued in any of the existing status
determination procedures.'’ In January 2019, the SAR reported to have its reception occupancy at 10%,
with 542 occupants in 5,190 places,'’* compared to 977 occupants at the end of 2017.

168 Information provided by the Bulgarian Red Cross and the Refugee and Migrant Service, Protection Working
Group, 18 January 2018.

169 Caritas, Bulgarian Helsinki Committee, Council of Refugee Women, Nadya Centre, Cooperation for Voluntary
Service and Lumos Foundation, Letter to the Ministry of Interior, Sofia Regional Police Directorate, 22
December 2017.

170 Article 29(4)-(9) LAR.

i Information provided by SAR, 83™ Coordination Meeting, 20 December 2018. Note that capacity includes
Vrazhdebna, which is now closed.
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C. Employment and education

1. Access to the labour market

/ Indicators: Access to the Labour Market \
1. Does the law allow for access to the labour market for asylum seekers? X Yes [] No
< If yes, when do asylum seekers have access the labour market? 3 months

2. Does the law allow access to employment only following a labour market test?  [] Yes [X] No

3. Does the law only allow asylum seekers to work in specific sectors? [] Yes [X] No
< If yes, specify which sectors

4. Does the law limit asylum seekers’ employment to a maximum working time? ] Yes X No
< If yes, specify the number of days per year

kS. Are there restrictions to accessing employment in practice? X Yes [] Ny

Currently, the LAR allows for access to the labour market for asylum seekers, if the determination
procedure takes longer than 3 months from the submission of the asylum application.’2 The permit is
issued by the SAR itself in a simple procedure that verifies only the duration of the status determination
procedure and whether it is still pending.

In January 2018 the Ministry of Labour and Social Policy attempted to amend the law and condition the
asylum seekers’ access to the labour market on numerous additional and unfeasible requirements, 173 but
the joint lobbying of the SAR, UNHCR and non-governmental organisations prevented the amendment
from being voted, and preserved the status quo.

Once issued, the permit allows access to all types of employment and social benefits, including assistance
when unemployed. Under the law, asylum seekers also have access to vocational training.17*

In 2018, the SAR issued 134 labour permits to asylum seekers pending status determination.17®
In practice, however, it is difficult for asylum seekers to find a job, due to the general difficulties resulting
from language barriers, the recession and high national rates of unemployment. No national agency

collects statistics on the number of asylum seekers in employment.

2. Access to education

Indicators: Access to Education
1. Does the law provide for access to education for asylum-seeking children? Xl Yes [ ] No

2. Are children able to access education in practice? X Yes [ ] No

Access to education for asylum-seeking children is provided explicitly in national legislation without an
age limit.27® The provision not only guarantees full access to free of charge education in regular schools,
but also for vocational training under the rules and conditions applicable to Bulgarian children.

In practice there are some obstacles related to the methodology used to identify the particular school
grade that the child should be directed to, but this problem should be solved by appointment of special

172 Article 29(3) LAR.

173 National Parliament, Law on Amendment of the Law on Labour Migration and Labour Policy, 802-01-1, 2
January 2018, available in Bulgarian at: https://bit.ly/2FGQOsK.

174 Article 39(1)(2) LAR.

175 Information provided by SAR, 15 January 2019.

176 Article 26(1) LAR.
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commissions by the Educational Inspectorate with the Ministry of Education and Science. Presently,
however, asylum seeking children accommodated in Pastrogor transit centre are deprived in practice
from this right, as the SAR does not provide the necessary school arrangements in this remote area. In
2018, however, this centre was closed for renovation until August 2018. No children have been
accommodated in it since its re-opening.

No preparatory classes are offered to facilitate access to the national education system. In 2018 the Red
Cross organised licensed trainings in Bulgarian language to 50 at their Information Centre in Sofia. Similar
language trainings were provided by Caritas to asylum seekers and recognised refugees and subsidiary
protection holders in their Integration Centre in Sofia, tailored in groups for adults, children, mothers with
children, employed individuals, etc.

Asylum-seeking children with special needs do not enjoy alternative arrangements other than those
provided for Bulgarian children.17”

Moreover, asylum-seeking children may be detained in closed reception centres or facilities following the
detention of their parents.1® This could deprive children of their right to education as accommodation in
closed centres would effectively prevent them from accessing education, unless arrangements are not
put in place to secure their transportation to the public schools. No practice is yet applied in this respect.

Adult refugees and asylum seekers have a right to a vocational training. Practical obstacles may be
encountered by asylum seekers in relation to access to universities as they have difficulties to prove
diplomas already acquired in their respective countries of origin. This is due to a lack of relevant
information on diplomas.

D. Health care

/ Indicators: Health Care
1. Is access to emergency healthcare for asylum seekers guaranteed in national legislation?
X Yes [ No
2. Do asylum seekers have adequate access to health care in practice?
] Yes X Limited []No
3. Is specialised treatment for victims of torture or traumatised asylum seekers available in practice?
[ Yes [] Limited X No
4. If material conditions are reduced or withdrawn, are asylum seekers still given access to health
K care? [ Yes [] Limited X No /

Asylum seekers are entitled to the same health care as nationals.'’® Under the law, the SAR has the
obligation to cover the health insurance of asylum seekers.

In practice, asylum seekers have access to available health care services, but do face the same difficulties
as the nationals due to the general state of deterioration in a national health care system that suffers from
great material and financial deficiencies.'® In this situation, special conditions for treatment of torture
victims and persons suffering mental health problems are not available. According to the law, the medical
assistance cannot be accessed if the reception conditions are reduced or withdrawn.

Presently, all reception centres are equipped with consulting rooms and provide basic medical services,
but their scope varies depending on the availability of medical service providers in the particular location.

177 National Integration Plan for Children with Special Needs and/or Chronic lliness, adopted with Council of
Ministers Ordinance No 6, 19 August 2002.

178 Article 45e LAR.

179 Article 29(5) LAR.

180 Open Society Institute, Legal Standards and Arrangements for the Protection of Individual Health Rights and
Entitlements, Sofia, October 2011.
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Basic medical care in reception centres is provided either through own medical staff or by referral to
emergency care units in local hospitals.

E. Special reception needs of vulnerable persons

Indicators: Special Reception Needs
1. Isthere an assessment of special reception needs of vulnerable persons in practice?
[]Yes X No

The law provides a definition of vulnerability. According to the provision “applicant in need of special
procedural guarantees” means an applicant from a vulnerable group who needs special guarantees to be
able to benefit from the rights and comply with the obligations provided for in the law.18! Applicants who
are children, unaccompanied children, disabled, elderly, pregnant, single parents taking care of underage
children, victims of trafficking, persons with serious health issues, psychological disorders or persons who
suffered torture, rape or other forms of psychological, physical or sexual violence are considered as
individuals belonging to a vulnerable group.182

There are no specific measures either in law or in practice to address the specific needs of these
vulnerable categories except some additional arrangements in practice to ensure medication or nutrition
necessary for certain serious chronic illnesses, e.g. diabetes, epilepsy, etc. The law only requires that
vulnerability be taken into account when deciding on accommodation, but this is applied discretionary and
without any written criteria.

An applicant’s belonging to a vulnerable group has to be taken into account by the authorities when
deciding on accommodation.!8 In practice, separate facilities for families, single women, unaccompanied
children or traumatised asylum seekers do not exist in the reception centres.

1. Reception of unaccompanied children

In July 2017 the State Agency for Child Protection and national stakeholders developed SOPs to
safeguard unaccompanied migrant and refugee children identified to be present in Bulgaria. Although the
SOPs for unaccompanied children were endorsed by the National Child Protection Council,® the final
formal endorsement by the government has not been formally given yet, which makes the developed
SOPs for unaccompanied children inapplicable in practice. As of 31 December 2018 no progress has
been achieved (see section on Identification).

The LAR provides that unaccompanied children are accommodated in families of relatives, foster families,
child shelters of residential type, specialised orphanages or other facilities with special conditions for
unaccompanied children.85 In practice, none of these opportunities are used or applied.

Unaccompanied children are accommodated in reception centres along with other asylum seekers. They
receive neither 24-hour care by an assigned caretaker, nor due care for their overall well-being. They are
basically left on their own and without supervision after the end of the working hours of the SAR staff. IOM
Bulgaria received AMIF emergency funding to build safety zones for unaccompanied children in Ovcha
Kupel and Voenna Rampa shelters in Sofia, which had to be ready in June 2018. These two shelters
have been allocated by the SAR to accommodate, respectively, minor unaccompanied children below
age of 14 (Ovcha Kupel) and adolescent unaccompanied children (Voenna Rampa).

181 Additional Provision 1(16) LAR.

182 Additional Provision 1(17) LAR.

183 Article 29(4) LAR.

1a4 State Agency for Child Protection, ‘TpuaeceT n WwecTtoTOo peAoBHO 3acefdaHue Ha HauuoHanHusa cbBeT 3a
3aKpuna Ha OeTeTo ce npoBede B 3ana ,[paHuTHa“ Ha Mwunuctepcku cbBet, 11 July 2017, available in
Bulgarian at: http://bit.ly/2FzwLxk.

185 Article 29(9) LAR.

54


http://bit.ly/2FzwLxk

However, none of the two promised child safe zones in Ovcha Kupel or Voenna Rampa shelters were
ready or functioning as of 31 December 2018. While the safe zone’s refurbishment in Voenna Rampa
shelter may be delayed but expected to start operation in March-April 2019, nothing is done or planned
to be done in Ovcha Kupel shelter so far, where all minor children below age of 14 are and will continue
to be accommodated.

Unaccompanied asylum-seeking children in Bulgaria continue to be accommodated in mixed dormitories
and in many cases in rooms with unrelated adults. These children often complain to be deprived of sleep
on account of noise, gambling or alcohol consumption during the night by the adults accommodated in
their rooms, or by being forced to run errands for them such as shopping, laundering or cleaning.

2. Reception of victims of violence

Back in 2008, the SAR and UNHCR adopted standard operating procedures (SOPs) with respect to
treatment of victims of Sexual and Gender-based Violence (SGBV).1 In 2014 both agencies agrees that
the SOPs need to be updated®’ as they have never been applied in practice, but also to include other
categories applicants with special needs. The SOPs revision process is still ongoing, however.

F. Information for asylum seekers and access to reception centres
1. Provision of information on reception

There are no specific rules for information provided on rights and obligations relating to reception
conditions. Asylum seekers obtain the necessary information on their legal status and access to the
labour market through the information sources with regard to their rights and obligations in general (see
section on Information on the Procedure).

The SAR has an obligation to provide information in a language comprehensible to the asylum seekers
within 15 days from filing their application, which has to include information on the terms and procedures
and rights and obligations of asylum seekers during procedures, as well as the organisations providing
legal and social assistance.8 However, in reality this was not provided within the 15-day time period laid
down in Article 5 of the recast Reception Conditions Directive. In practice, prior to the increased number
of asylum seekers, this information was given upon the registration of the asylum seeker in SAR territorial
units by way of a brochure. However, monitoring from the Bulgarian Helsinki Committee in 2018 shows
that oral guidance on determination procedures is not being provided by caseworkers in the majority, if
not all of the cases, although information brochures have been delivered in 100% of the cases.18°

In 2018, some animated video information was made available at the reception centres of the SAR to
provide introductory information relating the rights and obligations during determination procedures. The
animated videos are available in Arabic, Pashto, Dari and Kurdish Kurmaniji. The law also envisages that
additional information relating to the internal regulations applied in the closed centres have to be provided
to asylum seekers detained therein, but this has not been delivered in practice (see Conditions in
Detention Facilities).1%°

In 2018 the web platform asylum.bg, which provides legal and practical information on national
determination procedures was made available also in audio format to ensure the access to credible
information to illiterate asylum seekers.

186 Standard Operating Procedures on sexual and gender-based violence, Exh. No 630, 27 February 2008.
187 UNHCR, SGBYV Task Force, established on 15 February 2014.

188 Article 58(6) LAR.

189 Bulgarian Helsinki Committee, 2018 Annual RSD Monitoring Report, January 2019.

190 Article 45e(1)(5) LAR.
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2. Access to reception centres by third parties

Indicators: Access to Reception Centres
1. Do family members, legal advisers, UNHCR and/or NGOs have access to reception centres?

] Yes X With limitations ] No

The law does not expressly provide for access to reception centres for family members, legal advisers,
UNHCR and NGOs. Otherwise the law envisages that asylum seekers have the right to seek the
assistance of UNHCR and other government or non-governmental organisations.®! Until the beginning
of 2015, no limitations were applied in practice.

Presently, NGOs and social mediators from refugee community organisations who have signed
cooperation agreements with the SAR are allowed to operate within the premises of all reception centres.
Access to reception centres for other organisations and individuals is conditioned upon authorisation and
formally limited to everybody during the night. Notwithstanding this, asylum seekers regularly report that
traffickers and smugglers as well as drug dealers and prostitutes have almost unlimited access to
reception centres, except for the recently closed Vrazhdebna shelter in Sofia (see Conditions in
Reception Facilities).

G. Differential treatment of specific nationalities in reception

For the time being there are no nationalities discriminated against in the area of reception. However, some
of the reception centres are used for accommodation predominantly of a certain nationality or nationalities.
For example, prior to its closure, Vrazhdebna shelter in Sofia accommodated predominantly Syrians,
Voenna Rampa shelter in Sofia accommodates almost exclusively Afghan and Pakistani asylum seekers,
while the other reception centres accommodate mixed nationalities, such as in Harmanli reception centre,
Banya reception centre and Ovcha Kupel shelter in Sofia.

The government had also assigned Vrazhdebna shelter in Sofia to host applicants coming through the
scheme in 2015-2017. As of 31 December 2017, the number of relocated persons had only reached 60
individuals transferred from Greece and Italy. As of 31 December 2018, the number of relocated persons
remained 60 individuals transferred from Greece and Italy as O relocations have been consented to or
have been made in the course of the whole 2018. Since the beginning of the relocation scheme, Bulgaria
refused 58 relocations from Italy and 47 relocations from Greece, or 105 relocations collectively.

91 Article 23(1) LAR.
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A. General

Indicators: General Information on Detention

1. Total number of asylum seekers detained in 2018:1°2 1,886
2. Number of asylum seekers in detention at the end of 2018:193 9
3. Number of detention centres: 3
« Pre-removal detention centres 2
< Asylum detention centres 1
4. Total capacity of detention centres: 760

Not all asylum seekers who apply at national borders are sent directly to a reception centre. When applied,
the exception is usually related to cases where family members of the border applicants are already living
either in reception centres or outside them, persons who enter with valid documentation, or cases with
specific needs such as individuals with disabilities and families with infants. As of July 2018, the exception
is also applied to unaccompanied children below the age of 14.

The main reasons for this situation are the State Agency for National Security (SANS)’s concerns about
transferring people to open reception centres before being screened by the security services, as well as
the lack of a proper coordination mechanism between the police and the SAR to enable registration and
accommodation of asylum seekers after 17:00 or during the weekends. Since September 2015, the SAR
operates with shift schemes and on-call duty during the weekends in order to assist the reception of
asylum seekers referred by the police. In practice, however, these arrangements are not sufficient,
therefore the police have no other options but to refer and detain asylum seekers in the pre-removal
detention centres.

Out of a total of 2,536 applicants registered in 2018, 1,876 individuals applied for asylum at border and
immigration detention facilities.194

Therefore, detention of first-time applicants is systematically applied in Bulgaria and the majority of asylum
seekers apply from pre-removal detention centres for irregular migrants.1% In 2018 there has been a
further decrease in the number of detentions ordered:

Immigration detention in Bulgaria: 2015-2018

Year 2015 2016 2017 2018
Total detentions ordered 11,902 11,314 2,989 2,456

5 asylum seekers were in detention at the end of the year, out of a total 211 persons in detention at that
time.196

There are two pre-removal detention centres in operation: Busmantsi and Lyubimets. The Elhovo
allocation centre ceased its regular operation in April 2018.

Asylum seekers can also be placed in closed reception centres i.e. detained under the jurisdiction of the
SAR for the purposes of the asylum procedure. In 2018, 10 asylum seekers have been detained in the
asylum closed facility, situated in the premises of the 3" Block in the Busmantsi pre-removal centre, the
only closed centre for that purpose. 4 asylum seekers were held there at the end of the year.

192 Including both applicants detained in the course of the asylum procedure and persons lodging an application
from detention. 1,876 asylum seekers were subject to pre-removal detention and 10 to asylum detention.

193 At the end of the year, 5 asylum seekers were in pre-removal detention and 4 asylum seekers were in closed
reception centres.

194 Bulgarian Helsinki Committee, Monthly Monitoring Report: December 2018, 10 January 2018.

195 CERD, Concluding observations on the combined twentieth to twenty-second periodic reports to Bulgaria,
CERD/C/BGR/CO/20-22, 31 May 2017, available at: http://bit.ly/2wSzlpq, para 21(e).

196 Bulgarian Helsinki Committee, 2018 Performance Report, 31 January 2019.
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B. Legal framework for detention

1. Grounds for detention

Indicators: Grounds for Detention
1. |In practice, are most asylum seekers detained

R/

< on the territory: X Yes [ ]No
< atthe border: X Yes L]

2. Are asylum seekers detained in practice during the Dublin procedure?
[] Frequently [X] Rarely L] Never

3. Are asylum seekers detained during a regular procedure in practice?
[] Frequently [X] Rarely ] Never

1.1. Pre-removal detention upon arrival

Under Article 44(6) LARB, a third-country national may be detained where:
a. His or her identity is uncertain;
b. He or she is preventing the execution of the removal order; or
C. There is a possibility of his or her hiding.

The different grounds are often used in combination to substantiate detention orders in practice. According
to an analysis of jurisprudence of the Administrative Court of Sofia and the Administrative Court of
Haskovo in the period 2012-2015, the Centre for Legal Aid — Voice in Bulgaria found that the majority of
detention orders were based on grounds of identity, often combined with a risk of absconding.®” The
ground of safeguarding the implementation of a return order was found to be rarely, if ever, applied.1% In
the Bulgarian Helsinki Committee’s experience, however, detention orders are issued based on a
combination of all three grounds for detention.

In practice, detention of third-country nationals is ordered by the border or immigration police on account
of their unauthorised entry, irregular residence or lack of valid identity documents. After the amendments
of the LARB in the end of 2016,%° these authorities can initially order a detention of 30 calendar days
within which period the immigration police should decide on following detention grounds and period or on
referral of the individual to an open reception centre, if he or she has applied for asylum.

In 2018, the number of persons issued a pre-removal detention order was 2,456. This included 1876
asylum seekers.

The law does not allow the SAR to conduct any determination procedures in the pre-removal detention
centres.??® However, as of 2018 and presently, the SAR continues to register, fingerprint, and in some
cases interview asylum seekers in pre-removal detention centres and to keep them there after issuing
them asylum registration cards. Their release and access to asylum procedure is usually secured only by
an appeal against detention and a court order for their release.

The most negative development in 2018 concerned the SAR’s practice of also conducting the status
determination procedure in the pre-removal detention centre. The approach was applied specifically to
certain nationalities as a method of deterrence. In principle, this affected nationalities from certain

197 Centre for Legal Aid — Voice in Bulgaria, Who Gets Detained?, available at: http:/bit.ly/2jui7fo, September
2016, 21.

198 Ibid.

199 Law amending the Law on Aliens in the republic of Bulgaria, No 97/2016, 2 December 2016, available in
Bulgarian at: http://bit.ly/2kJoYpi.

200 Additional Provision 5 LAR; Article 45b LAR.
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countries such as Afghanistan, Turkey, Ukraine, China and Algeria which are treated as manifestly
unfounded. Since the beginning of 2018 a total of 24 applicants — 0.9% of all new applicants — had their
cases determined by the SAR in the detention centres of Busmantsi and Lyubimets.

For the time being, this malpractice is mostly supported by the courts, which find that the asylum
procedure in pre-removal centres is a violation of procedural standards but an insignificant one as the
rights of the asylum seekers during the status determination are not severely affected.?%* In some limited
cases, courts have ruled that the conduct of the personal interview in an immigration detention centre
amounts to a serious breach of procedural rules.?%2 The Supreme Administrative Court also ruled in 2018
that the lodging of an asylum application entitles the asylum seeker to apply for immediate release from
detention.203

The detention of asylum seekers and failure to observe procedural safeguards form part of the concerns
expressed by the European Commission in the letter of formal notice sent to Bulgaria on 8 November
2018 relating to non-compliance with the EU asylum acquis.?%4

All asylum seekers processed in pre-removal detention centres are being determined by the SAR in an
Accelerated Procedure, which strips them of the right to an onward appeal and thereby prevents them
from challenging the practice further before the Supreme Administrative Court.

1.2. Short-term detention

At the end of 2016, the Law on Aliens in the Republic of Bulgaria (LARB) introduced “short-term detention”
to be used for security checks, profiling and identification.?%> The law entered into force on 6 June 2018.
This did not lead to a change in practice except for the fact that all initial detention orders issued to persons
apprehended for irregular entry since then were short-term for 30 days. In practice, after their expiry, the
Migration Directorate extends detention to pre-removal detention for up to 6 months. Asylum seekers who
applied in detention centres are usually within the initial short-term duration.

However, this is not applied to the asylum seekers who are deemed to be “deportable” on account of
having valid identity documents or to whom the security services (SANS) issued expulsion orders and
whose asylum claims are determined in immigration detention centres, in violation of the law (see
Accelerated Procedure).

1.3. Asylum detention

Asylum seekers can also be placed in closed reception facilities i.e. detention centres under the
jurisdiction of the SAR during the determination of their claim. The national grounds transpose Article
8(3)(a), (b), (d) and (f) of the recast Reception Conditions Directive, according to which an applicant may
be detained:2%6
a. In order to determine or verify his or her identity or nationality;
b. In order to determine those elements on which the application for international protection is
based which could not be obtained in the absence of detention, in particular when there is a risk
of absconding of the applicant;

201 Bulgarian Helsinki Committee, 2018 Performance Report, January 2019. See e.g. Administrative Court of
Sofia, Decision No 5378, 17 September 2017; Decision No 4740, 14 July 2017; Decision No 5105, 2 August
2017, Decision No 193, 14 March 2017; Administrative Court of Haskovo, Decision No 187, 16 March 2017;
Administrative Court of Haskovo, Decision No 93, Case No 1322/2017, 29 January 2018; Administrative Court
of Sofia, 21t Division, Decision No 806, Case No 4161/2017, 12 February 2018; Administrative Court of
Haskovo, Decision No 996, Case No 14229/2017, 19 February 2018; Administrative Court of Sofia, 57"
Division, Decision No 7499, Case No 11273/2018, 11 December 2018.

202 Administrative Court of Sofia, Decision No 977, 16 February 2018.

208 Supreme Administrative Court, Decision No 77, 4 January 2018.

204 European Commission, ‘November infringements package: key decisions’, MEMO/18/6247, 8 November
2018, available at: https://bit.ly/2RETZfR.

205 Article 44(13) LARB.

206 Article 45b(1) LAR.
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c. When protection of national security or public order so requires;
d. For determining the Member State responsible for examining an application for international
protection lodged in one of the Member States by a third-country national or a stateless person.

In 2018, 10 asylum seekers were placed in asylum detention. The grounds applied were verification of
identity or nationality, and protection of national security or public order. In only one case, the SAR applied

the additionally introduced ground of consecutive violation of designated movement zones.

2. Alternatives to detention

Indicators: Alternatives to Detention
1. Which alternatives to detention have been laid down in the law? [X] Reporting duties
X] Surrendering documents
X Financial guarantee
[] Residence restrictions

2. Are alternatives to detention used in practice? []Yes X No

Alternatives to pre-removal detention in the LARB do not specifically target asylum seekers, rather all
third-country nationals. The LARB was amended in 2017 to introduce new alternatives, namely:

1. Surrendering documents;2°7

2. Financial guarantee;2%8

3. Weekly reporting, already existing prior to the reform.20°

The latter, however, may not be appropriate for new arrivals who do not have a place of residence.

In practice, in the overwhelming majority of cases, alternatives to detention are not considered prior to
imposing detention.21° The situation has not changed in 2018.

The LAR, for its part, envisages bi-weekly reporting to the SAR as a measure to ensure “the timely
examination of the application” or to ensure “the participation” of the asylum seeker.?!* The LAR also
envisages a limitation of freedom of movement in certain areas in the territory of the state by a decision
of the SAR chairperson, where asylum seekers can be obligated not to leave and reside in other
administrative regions (district or municipality) than the prescribed one (see Freedom of Movement).

3. Detention of vulnerable applicants

Indicators: Detention of Vulnerable Applicants
1. Are unaccompanied asylum-seeking children detained in practice?
X Frequently [] Rarely [ ] Never

% If frequently or rarely, are they only detained in border/transit zones? [] Yes [X] No

2. Are asylum seeking children in families detained in practice?
X Frequently [] Rarely [ ] Never

The LARB prohibits the detention of unaccompanied children in general and imposes a maximum period
of 3 months for the detention of accompanied children who are detained with their parents.?'> An
exemption had been introduced in the beginning of 2017 to exclude from the detention prohibition

207 Article 44(5)(3) LARB.

208 Article 44(5)(2) LARB.

209 Article 44(5)(1) LARB.

210 Bulgarian Helsinki Committee, Detention Mapping report Bulgaria, October 2016, available at:
http://bit.ly/2jluOxS, 21.

an Article 45a LAR.

212 Article 44(9) LARB.
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unaccompanied children upon condition that it was applied as a last resort and after best interests
determination.?® Never applied in practice and widely criticised, including by UNHCR and UNICEF, the
provision was abolished at the end of 2017.214

For its part, the LAR provides for the possibility to detain accompanied children for asylum purposes as a
last resort, in view of ensuring family unity or ensuring their protection and safety, for the shortest period
of time.?1®> The position of UNHCR is that the respective provisions do not expressly refer to the primacy
of the best interests of the child when ordering detention. They also do not incorporate sufficient
guarantees to ensure speedy judicial review of the initial decision to detain and a regular review thereafter.
Although presently expanded with additional alternative arrangements,216 the law still does not envisage
specific alternatives to detention appropriate for children such as alternative reception / care
arrangements for unaccompanied children and families with children.

In practice, both asylum-seeking and other migrant unaccompanied children continue to be detained in
pre-removal detention centres. Unaccompanied children arrested by the Border Police upon entry or, if
arrested during their attempt to exit Bulgaria irregularly, are assigned (“attached”) to any of the adults
present in the group with which the children travelled, which has been a steady practice ongoing for last
couple of years. Thus, the arrested unaccompanied children are not served with a separate detention
order, but instead described as an “accompanying child” in the detention order of the adult to whom they
have been assigned. The same treatment is applied by the regular police services to those
unaccompanied children who are captured inside the Bulgarian territory and considered to be irregular
due to the lack of identity documents. All of them without exception are transferred to the pre-removal
detention centres in Busmantsi or Lyubimets. In order to do this, identical to the approach of the Border
Police, the regular police authorities assigned (“attached”) the children to adults without collecting any
evidence or statements for a family link or relation between them.

The so-called "attachment” is implemented on the basis of a legal definition on extended relatives’ circle,
who could be considered as “accompanying adults”; this definition is applicable solely in asylum
procedures, however.21” Therefore the application of this definition in immigration procedures in order to
substantiate unaccompanied children’s inclusion in the detention orders of adults other than their parents
is identified as yet another infringement of the law, additional to the principal violation of the detention
prohibition.218 National jurisprudence has proved controversial and inconsistent in this regard, however.219
Accordingly, at the end of 2017 the Ombudsperson requested the Supreme Administrative Court to deliver
mandatory interpretation of the law in this respect.?2° The case is still pending.

An amendment to the LARB Regulations entered into force on 10 July 2018 to introduce rules and
procedures for immediate and direct referral of unaccompanied migrant children from the police to the
child protection services in order to avoid their detention.??! The reform resulted in almost immediate
change in the national police practices on detention of unaccompanied minor children below 14 years of
age. Since the end of July 2018, border and immigration police refer unaccompanied children below 14
from mixed migratory groups directly to child care services without detention of any kind. Children are
assisted by the police and child care services to apply for asylum, thus ensuring their free and direct
access to asylum procedure. However, in the cases of undocumented children from 14 to 18 years, whose
age cannot be evidently established by their appearance, the police continue to employ detention through
“attachment” to unrelated adults or registration as adults. The Ministry of Interior has refused to credit

213 Article 44(13) in fine LARB.

214 Law amending the LARB, State Gazette No 97, 5 December 2017.

215 Article 45f(1) LAR.

216 Article 44(5) LAR.

217 Article 1(4) LAR.

218 Article 44(9) LARB.

219 See e.g. Supreme Administrative Court, 7" Department, Decision No 12271, 14 November 2016; Decision No
2842, 8 March 2017; Decision No 10789, 4 September 2017; Decision No 12116, 11 October 2017.

220 Ombudsperson, Request No 11-78, 8 December 2017, available in Bulgarian at: http://bit.ly/2DSflva.

221 Council of Ministers, Decision No 129 of 5 July 2018, available in Bulgarian at: https://bit.ly/2DpJHHK.
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their statements about their age and commenced implementation of age assessment based solely on X-
ray wrist expertise prior to any referral to child care services.

In 2018, 491 children were detained in the pre-removal detention centres. Among them, the Bulgarian
Helsinki Committee identified 248 unaccompanied children, including children detained as “attached” to

an adult or wrongly recorded as adults.?2?

4. Duration of detention

Indicators: Duration of Detention
1. What is the maximum detention period set in the law (incl. extensions):

+«» Short-term detention 30 days
« Pre-removal detention 18 months
< Asylum detention None

2. In practice, how long in average are asylum seekers detained?
+« Short-term detention 9 days

% Asylum detention 196 days

4.1. Duration of pre-removal detention and short-term detention

The maximum immigration detention period is 18 months, including extensions. Initial detention order is
in principle issued for a period of 6 months. Following an amendment to the LARB in 2017, extensions
can be now ordered by the Immigration Police instead of the court after the expiry of the initial or
consecutive detention order.?22 Each consecutive extension is also issued for a minimum of 6 months
until the 18-month limit is reached.

Short-term detention can be ordered for a maximum of 30 days.??*

The LAR safeguards the registration of asylum applications and the release of the asylum applicants from
pre-removal detention centres within 6 working days, in line with the recast Asylum Procedures
Directive.?2> As a result, in 2016 the overall detention duration of first asylum applicants prior to their
registration decreased to 9 days on average, thereby observing the abovementioned registration
deadline. In 2017 this practice was reverted as the average duration of detention rose to 19 days. After
the Supreme Administrative Court acknowledged the illegality of pre-removal detention after the
submission of an asylum application,?2 the average detention duration decreased back to 9 days in 2018.

Average period of pre-removal detention pending registration (days)
Year 2014 2015 2016 2017 2018

Average detention period 11 10 9 19 9

Source: SAR, Bulgarian Helsinki Committee

Out of the 1,876 persons applying from pre-removal detention, 9 asylum seekers (0.48%) were detained
for more than 3 months and only 3 (0.16%) were detained for more than 6 months.

However, following the July 2018 change in practice on unaccompanied children, whereby the Ministry of
Interior ordered medical age assessments and refused to credit applicants’ statements on their age prior

222 Bulgarian Helsinki Committee, December 2018 UNICEF report, 15 January 2019.

223 Article 46a(3) and (4) LARB, repealed by Law amending the LARB, State Gazette No 97, 5 December 2017.

224 Article 44(13) LARB.

225 Article 58(4) LAR.

226 Supreme Administrative Court, Decision No 77, 4 January 2018, available in Bulgarian at:
http://bit.ly/2rTKmO4. The Court refers to CJEU, Case C-537/11 M.A.
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to referring them to child care services, the average duration of detention unaccompanied children rose
to 13 days.

4.2. Duration of asylum detention

Detention during the status determination procedure in closed reception facilities is limited by the law to
the shortest period possible.22” However, in practice the SAR kept asylum seekers in closed centres until
the decision on their asylum applications became final, which for some of the detained asylum seekers
extended to 6-7 months, and nearly 13 months in 8 cases. The regular review of necessity as per the
law?28 is so far applied formally, resulting in detained asylum seekers being released only following the
engagement of legal assistance and representation.2°

The average asylum detention duration in 2018 was 196 days.

C. Detention conditions

1. Place of detention

Indicators: Place of Detention
1. Does the law allow for asylum seekers to be detained in prisons for the purpose of the asylum
procedure (i.e. not as a result of criminal charges)? [ Yes X No

2. If so, are asylum seekers ever detained in practice in prisons for the purpose of the asylum
procedure? []Yes X No

Asylum seekers are never detained in prisons unless convicted for committing a crime. Detention is
implemented both in pre-removal immigration detention centres and, more recently, in “closed reception
centres” where asylum seekers are detained for the purpose of the status determination procedure.

1.1. Pre-removal detention centres

There are 2 detention centres for irregular migrants in the country, totalling a capacity of 700 places:

Pre-removal detention centres in Bulgaria

Detention centre Location Capacity Occupancy end 2018
Busmantsi Sofia 400
Lyubimets South-Eastern Bulgaria 300 :
Total 700 211

Source: Ministry of Interior, Migration Statistics, December 2018.

Although designed for the return of irregular migrants as pre-removal centres, these are also used for the
detention of undocumented asylum seekers who have crossed the border irregularly but were unable to
apply for asylum before the Border Police officers and therefore apply for asylum only when they are
already in the detention centres. The most common reason for these late asylum applications was the
lack of 24-hour interpretation services for all languages at national borders.

Initially designated for the pre-registration of asylum seekers,?®® Elhovo was thereupon used as an
“allocation centre” to detain asylum seekers apprehended at the land borders outside the official border

227 Article 45e LAR.

228 Article 45d(2) LAR.

229 Bulgarian Helsinki Committee, Monthly Situation Report: December 2017, 10 January 2018.

230 EASO, Stock taking report on the asylum situation in Bulgaria, March 2014, 3.2. Asylum Determination
Procedure.
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checkpoint until its closure in February 2017. Although initially temporarily closed for refurbishment in
February 2017, it was later pronounced by the Ministry of Interior to be closed indefinitely, with an option
to be reopened in case of increased influx.

As regards short-term detention, which entered into force on 6 June 2018, the LARB foresees separate
detention facilities for the purpose of this form of detention.23! However, short-term detention orders in
2018 have been implemented in the pre-removal detention centres.

1.2. Asylum detention centres (“closed reception centres”)

The foresees introduced asylum detention under the responsibility of the SAR (see Grounds for
Detention). The only operational centre at the moment is 3" Block in Busmantsi, with 60 places.

The Pastrogor transit centre, situated on the Bulgarian-Turkish border can also be used as a closed
facility, if necessary. Presently, it operates as an open reception facility with a capacity of 320 places.

2. Conditions in detention facilities

Indicators: Conditions in Detention Facilities
1. Do detainees have access to health care in practice? X Yes [ No
% If yes, is it limited to emergency health care? X Yes 1 No

2.1. Overall living conditions

In previous years, the detention centres were frequently overcrowded due to the increase of the number
of asylum applications on the one hand and, on the other hand, the delayed release for registration of
detained asylum seekers. In 2018, the capacity of pre-removal detention centres was not exceeded, while
the overall number of persons in detention gradually reduced from 204 persons at the end of January
2018, to 182 at the end of June 2018, to 211 at the end of the year.?%?

Overall conditions with respect to means to maintain personal hygiene as well as general level of
cleanliness nevertheless remain unsatisfactory. Shower and toilets available are not sufficient to meet the
needs of the detention population, especially when premises are overcrowded.233 Detainees are allowed
to clean the premises themselves. However, they are not provided with means or detergents therefore
they have to buy them at their own cost. Clothing is provided only if supplied by NGOs. Bed linen is not
washed on a regular basis, but usually once a month.

Nutrition is poor, no special diets are provided to children or pregnant women. Health care is a big issue
as not all detention centres have medical staff appointed on a daily basis. A nurse and/or a doctor visits
detention centres on a weekly basis, but the language barrier and lack of proper medication make these
visits almost a formality and without any practical use for the detainees.

Access to open-air spaces is provided twice a day for a period of one hour each, the spaces in all detention
centres are of adequate size. Children in detention centres are using the common outdoor recreational
facilities, but not many possibilities for physical exercise exist except the usual ball sports. Reading and
leisure materials are provided if only supplied by donations. Computer / internet access is not available in
any of the detention centres.

231 Article 44(13) LARB.

232 Ministry of Interior, Migration statistics, 2018.

233 CERD, Concluding observations on the combined twentieth to twenty-second periodic reports to Bulgaria,
CERD/C/BGR/CO/20-22, 31 May 2017, available at: http://bit.ly/2wSzlpq, para 21(e); Centre for Legal Aid —
Voice in Bulgaria, Who Gets Detained?, September 2016, 25.
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In two reports in 2016, findings demonstrated that in Busmantsi facilities are often limited more than the
purpose of detention requires, with detainees unable to leave their room to use the bathroom facilities at
night since bedrooms are locked at 10pm.234

In general, the conditions in Lyubimets facilities are considered to be better than these in Busmantsi.
In a report published in May 2018,2% the European Committee for the Prevention of Torture (CPT) found
that in Lyubimets:

“Material conditions were generally very poor, with large-capacity dormitories?®* being crammed
with bunk beds. though generally well-lit and ventilated, the dormitories and the furniture were
dilapidated and filthy with the bedding dirty, threadbare, and mattresses infested with bed bugs,
disinfestation measures (reportedly taken once a month) being obviously ineffective.”237

Similar to Busmantsi, communal toilets in Lyubimets were reported to be locked and inaccessible at night.
Toilets and showers for women and families with children, though freely accessible, have been found to
be dilapidated, dirty and flooded. Yhe collective showers for men, recently refurbished and located in the
basement, were accessible in groups twice a day.

Staff interpreters are neither required by law, not provided in practice. Verbal abuse, both by staff and
other detainees, is reported often by the detainees. Still in 2018, as in previous years, detainees have
complained about the lack of tailored and translated information and uncertainty on their situation.23 This
has led to risks of re-traumatisation for persons with vulnerabilities.23°

Worrying conditions are also reported in police stations where newly arrived asylum seekers may be held
upon entry. The European Court of Human Rights (ECtHR) condemned Bulgaria of a violation of Article
3 ECHR due to poor living conditions and insufficient and delayed food provision to children detained in
the police station of Vidin.24°

The CPT report published in May 2018 also stressed that when asylum seekers are deprived of their
liberty as an exceptional measure, they should be kept separately from foreign nationals who have not
lodged an application for international protection, which is not applied in practice.24

The CPT conducted a follow up visit to Bulgaria in December 2018 to assess immigration detention
conditions.?4?

2.2. Vulnerable groups in detention

There are no mechanisms established to identify vulnerable persons in detention centres. According to
the last research on the topic made by the Assistance Centre for Torture Survivors (ACET), mental health
professionals in Busmantsi have observed that persons who are socially inhibited or depressed are not
being identified by the police as persons in need of assistance insofar as they do not cause problems.?43

234 Cordelia Foundation et al., From Torture to Detention: Access of Torture Survivor and Traumatised Asylum-
Seekers to Rights and Care in Detention, January 2016, available at: http://bit.ly/ImrWopA, 28; Centre for
Legal Aid — Voice in Bulgaria, Who Gets Detained?, September 2016, 25.

235 CPT, Report of the visit to Bulgaria from 25 September to 6 October 2017 (“2018 Bulgaria report”), CPT/Inf
(2018) 15, 4 May 2018, available at: https://bit.ly/2Wahtbt.

236 CPT, 2018 Bulgaria report, 4 May 2018, para 48, fn. 48: Measuring from 65 to 100m? and containing 25 to 45
beds each. There were also a few smaller rooms for up to four persons, measuring approximately 25m?.

287 Ibid, para 48.

238 Centre for Legal Aid — Voice in Bulgaria, Who Gets Detained?, September 2016, 25.

239 Cordelia Foundation et al., From Torture to Detention, January 2016, 19.

240 ECtHR, S.F. v. Bulgaria, Application No 8138/16, Judgment of 7 December 2017, paras 84-93.

241 CPT, 2018 Bulgaria report, May 2018, para 43.

242 CPT, ‘Council of Europe anti-torture Committee visits Bulgaria to assess the situation of foreign nationals
detained under aliens legislation’, 18 December 2018, available at: https://bit.ly/2ASR4FN.

243 Cordelia Foundation et al., From Torture to Detention, January 2016, 18.
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If identified, there are no provisions in the law for vulnerable persons’ release on that account, unless
before the court.

In its May 2018 report, the CPT found insufficient access to health care and communication problems
with health care staff due to the language barrier.2** The report stressed the need for particular attention
to the mental health and psychological state of detainees, some of whom are asylum seekers and may
have experienced difficult situations, including torture or other forms of ill-treatment, in other countries.

Article 45e(3) LAR envisages that vulnerable groups shall be provided with appropriate assistance
depending on their special situation. Separate wings are provided for families, single women and
unaccompanied children, in line with the law.?*> Single men are separated from single women. Other
vulnerable persons are detained together with all other detainees. The LAR provides for access to
education and leisure activities for children in closed asylum facilities,246 but there is no relevant practice
yet as children have not been placed in closed reception centres in 2018.

The lack of mechanisms for identification and support of vulnerable asylum seekers was also indicated
by the European Commission in its 8 November 2018 letter of formal notice.?4”

3. Access to detention facilities

Indicators: Access to Detention Facilities
1. Is access to detention centres allowed to

% Lawyers: X Yes [] Limited [] No
% NGOs: Xl Yes [] Limited [] No
% UNHCR: Xl Yes [] Limited [] No
% Family members: X Yes [] Limited [] No

Lawyers as well as representatives of NGOs and UNHCR have access under the law and in practice to
the detention centres during visiting hours but also ad hoc without prior permission when necessary or
requested by asylum seekers.?® Some NGOs have signed official agreements with the Migration
Directorate and do visit detention centres for monitoring and assistance once a week.?*° Media and
politicians also have access to detention centres, which is authorised upon written request.

NGOs’ and legal aid providers’ right to access to asylum seekers is explicitly regulated and expanded to
also include border-crossing points and transit zones.2%°

244 CPT, 2018 Bulgaria report, May 2018, para 54.

245 Article 45f(4) LAR.

246 Article 45f(2) LAR.

247 European Commission, ‘November infringements package: key decisions’, MEMO/18/6247, 8 November
2018, available at: https://bit.ly/2RETZ{R.

248 This has been a systematic concern. See JRS Europe, Becoming Vulnerable in Detention (Detention of
Vulnerable Asylum Seekers - DEVAS Project), 2010, National Chapter on Bulgaria, 147 - points. 3.1 and 3.2.

249 Bulgarian Helsinki Committee, Bulgarian Red Cross, Nadja Centre, Center for Legal Aid-Voice in Bulgaria,
Foundation for Access to Rights, etc.

250 Article 23(3) LAR.
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D. Procedural safeguards

1. Judicial review of the detention order

Indicators: Judicial Review of Detention
1. Isthere an automatic review of the lawfulness of detention? [ ] Yes X No

2. |If yes, at what interval is the detention order reviewed?

Detained asylum seekers are treated in the same manner as the rest of the detained population, hence
they are informed orally by the detention staff of the reasons of their detention and the possibility to
challenge it in court, but not about the possibility and the methods of applying for legal aid. However,
asylum seekers as a principle are not informed in a language they understand as none of the existing
detention centres has interpreters among its staff. A copy of the detention order is usually provided to the
individual.

Detention is also not subject to a prompt judicial review of the initial decision to detain and to a regular
review thereafter. The law no longer provides for automatic judicial review of detention orders, following
the abolition of judicial review upon prolongation of detention.25! This reform took place against a backdrop
of lack of legal aid ensured to detainees to challenge their detention.

As a result, judicial review may only be triggered at the initiative of the applicant. Detention orders can be
appealed within 14 calendar days of the actual detention before the Administrative Court in the area of
the headquarters of the authority which has issued the contested administrative act.252 The appeal does
not suspend the execution of the detention order.253 The submission of the appeal is additionally hindered
by the fact that the detention orders are not interpreted. The short deadline for lodging an appeal has
proved to be highly disproportionate and usually not complied with by detained individuals, including
asylum seekers.25

A detention mapping report produced in 2016 found the judicial review of detention orders to be
overwhelmingly formalistic and ineffective.2%> The report indicated that in similar or identical cases judges
deliver entirely contrary rulings, which, however, achieved the same result, namely fully and irrevocably
dismissing the appeal against the detention order. In their reasoning, the judges either did not at all
examine appellants’ arguments as submitted with the appeal,25¢ or simply negated them as unfounded.25”
No significant changes have been made to this approach.

2. Legal assistance for review of detention

Indicators: Legal Assistance for Review of Detention
1. Does the law provide for access to free legal assistance for the review of detention?

X Yes [INo
2. Do asylum seekers have effective access to free legal assistance in practice?
O] Yes X No

Detained applicants have the right to legal aid.?>® However, legal aid has not been provided to detainees,
including asylum seekers in detention centres, as of the end of 2018 due to National Legal Aid Bureau’s
budget constraints, despite a pilot project financed by AMIF which provided legal aid to vulnerable asylum
seekers for the first time in Bulgaria (see Regular Procedure: Legal Assistance).

251 Article 46a(3)-(4) LARB, repealed by Law amending the LARB, State Gazette No 97, 5 December 2017.
252 Article 46 LARB.

253 Article 46a LARB.

254 Bulgarian Helsinki Committee, Detention Mapping report Bulgaria, October 2016, para 23.

255 Ibid.

256 See e.g. Administrative Court of Sofia, Case No 93/2016.

257 See e.g. Administrative Court of Sofia, Case No 12276/2015.

258 Article 22(9) Law on Legal Aid.
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In its 2018 report, based on a visit held in 2017, the CPT found that no other form of legal assistance
besides pro bono assistance from the Bulgarian Helsinki Committee was available as ex officio legal aid
was not provided at that stage.25°

Whilst legal aid is provided for appeals under the state budget, access to the courts to lodge such an
appeal turns heavily on the provision of legal assistance by NGO providers in the absence of legal aid
outside court procedures. This impacts most negatively on asylum seekers who have been detained in
closed centre where only the Bulgarian Helsinki Committee has granted access. Consequently, effective
access to legal assistance during the procedure for these applicants is completely negated.

There is also a lack of state-funded legal assistance for children detained in closed facilities to challenge
the detention order, despite the general child protection legislation which envisaging the right of all
children to such an assistance.?° As the LARB does not envisage the appointment of guardians to
unaccompanied or separated children, and since according to Bulgarian law children can only undertake
legal actions through or with the consent of their guardians, they cannot challenge their detention order
unless provided tailored legal support to submit an appeal without it.

E. Differential treatment of specific nationalities in detention

In 2018, discrimination against certain nationalities has continued to be applied in practice, as asylum
seekers from some countries are not released and their status determination is unlawfully conducted in
the pre-removal detention centres.26!

The overall average duration of detention decreased to 9 days. Out of the 1,876 persons applying from
pre-removal detention, only 9 were detained for more than 3 months and only 3 were detained for more
than 6 months. Although serious, this violation remained limited.

The discriminated nationalities are constantly changing. In 2014 it was applied vis-a-vis Algeria, Tunisia
and Morocco, then to applicants from the Ivory Coast and Mali in the first half of 2015. Later in 2015
and 2016, discrimination was applied towards applicants from India, Sri Lanka, Pakistan and
Bangladesh, while in 2017 it also affected applicants from Turkey, Algeria, Indonesia and China. Since
the events in Harmanli reception centre in November 2016, single young adults from Afghanistan are
also targeted by this practice.

In 2018 the approach altered significantly. Asylum seekers who were found to be in possession of valid
national documents or those for whom documents could be obtained without significant obstacles from
their embassies in Bulgaria were the ones whose asylum applications were processed in pre-removal
facilities. This approach in 2018 was applied to applicants from Afghanistan, Iraq, Pakistan, Syria and
some other nationalities such as Georgia, Russia etc.

259 CPT, 2018 Bulgaria report, May 2018, para 59.
260 Article 15(8) Law on Child Protection.
261 Article 45b LAR.
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Recognised refugees are explicitly entitled to equal treatment in rights to Bulgarian nationals with just a
few exclusions, such as: participation in general and municipal elections, in national and regional
referenda; participation in the establishment of political parties and membership of such parties; holding
positions for which Bulgarian citizenship is required by law; serving in the army and, other restrictions
explicitly provided for by law.262 Individuals granted subsidiary protection (“humanitarian status”) have
the same rights as third-country nationals with permanent residence.?53

2018 as the fifth “zero integration year”

2018, as 2017, 2016, 2015 and 2014 before it, was a “zero integration year”. The first National Programme
for the Integration of Refugees (NPIR) was adopted and applied until the end of 2013, and since then all
beneficiaries of international protection have been left without any integration support. This resulted in
extremely limited access or ability by these individuals to enjoy even the most basic social, labour and
health rights, while their willingness to permanently settle in Bulgaria was reported to have decreased to
a minimum.2% In 2018, 79% of those who applied for asylum abandoned their status determination
procedures in Bulgaria, which as a consequence were terminated shortly after the end of the legal 3-
month time limit since the disappearance was duly established. In comparison, this percentage was 77%
in 2017, 88% in 2016, 83% in 2015 and 46% in 2014.

The necessary integration legal framework, the Integration Decree, was finally adopted in 2016,2%5 but it
remained futile and out of use throughout 2016 and 2017, as none of 265 local municipalities has so far
applied for funding in order to commence an integration process with any of the individuals granted
international protection in Bulgaria. On 31 March 2017, on the last day of its mandate, the caretaker
Cabinet fulfilled the election promise of the newly elected Bulgarian President and repealed the Decree
without any reasonable justification.2%6 A new Decree was adopted on 19 July 2017, which in its essence
repeated the provisions of its predecessor.2%7 Since its adoption, only 13 status holders benefitted from
integration support, however all of them were relocated with integration funding provided under the EU
relocation scheme, not by the general national integration mechanism. The national “zero integration”
situation continues over 5 consecutive years.

In his report issued in April 2018, the Council of Europe Special Representative on migration and refugees
also underlined that while the decentralisation of integration responsibilities from the government to
municipalities would in principle be a sensible step forward, the fact that the discharge of such
responsibilities was not mandatory but left to the discretion of municipalities raised questions about the
effectiveness of integration measures in Bulgaria, illustrated by fact that no municipality has volunteered
to conclude Integration Agreements, although funds would be allocated to them for every refugee
participating in such agreements.2%®

Courts and human rights monitoring bodies have taken into account the treatment of beneficiaries of
international protection in Bulgaria when assessing the legality of readmissions. In a case of 15 December

262 Article 32(1) LAR.

263 Article 32(2) LAR.

264 CERD, Concluding observations on the combined twentieth to twenty-second periodic reports to Bulgaria,
CERD/C/BGR/CO/20-22, 31 May 2017, available at: http://bit.ly/2wSzlpq, para 21(f); Bulgarian Council on
Refugees and Migrants, Annual Monitoring Report on Integration of Beneficiaries of international protection in
Bulgaria, Sofia, December 2014.

265 Ordinance No 208 of 12 August 2016 on rules and conditions to conclude, implement and cease integration
agreements with foreigners granted asylum or international protection (hereafter “Integration Decree”), State
Gazette No 65/19.08.2016, available in Bulgarian at: http://bit.ly/2jJwnEi.

266 Liberties.eu, ‘Bulgarian caretaker government repealed regulation on refugee integration’, 13 April 2017,
available at: http://bit.ly/2BLghsS.

267 Ordinance No 144 of 19 July 2017 State Gazette No 60/25.08.2017, available in Bulgarian at:
http://bit.ly/2Ec2uHL.

268 Council of Europe, Report of the fact-finding mission by Ambassador Tomas Bocek, Special Representative
of the Secretary General on migration and refugees to Bulgaria, SG/Inf(2018)18, 19 April 2018, available at:
https://bit.ly/2HtHSgv, 17.
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2016, the United Nations Human Rights Committee ruled against the return of a Syrian family from
Denmark to Bulgaria, on the ground that their residence permit would not protect them against obstacles
to accessing healthcare, or risks of destitution and hardship.2° Similar arguments are found in the Human
Rights Committee interim measures granted on 1 February 2017 to prevent the transfer of an Afghan
family with three young children from Austria to Bulgaria.?’® Notwithstanding the family was returned to
Bulgaria by the Austrian authorities shortly after it. National courts in some European countries have also
halted transfers of beneficiaries of protection to Bulgaria on account of substandard conditions.?7*

A. Status and residence

1. Residence permit

Indicators: Residence Permit
1. Whatis the duration of residence permits granted to beneficiaries of protection?

« Refugee status 5 years
% Subsidiary protection 3 years

Both refugee and subsidiary protection (“humanitarian”) statuses granted are indefinitely and are not
limited in duration, but differ in the duration of validity of identity documents issued to holders. The duration
of validity is 5 years for refugee status holders,?’2 and 3 years for subsidiary protection holders.?”® The
different validity of the documents derives from the different scope of rights attributed to each of them.

The relevant identity documents are issued by the police on the basis of decisions of the SAR to grant
either of the international protection statuses. However, difficulties are encountered by beneficiaries in
obtaining identity documents in practice, due to the pre-condition of Civil Registration prior the submission
of an application for identity documents; the latter preconditioned by a chosen place of domicile.

During the period 1 January 2014 to 31 December 2018, the Ministry of Interior issued 8,274 refugee
identity cards and 5,656 humanitarian identity cards.

2. Civil registration

No identity documents can be issued unless the individual is registered in the civil national database
(ECIPAOH) with the exception of certain categories, including asylum seekers.?’# Identification on the
basis of a valid document is a pre-condition for exercising almost any personal right envisaged, especially
relating to housing, social support or assistance, health insurance and care, access to employment etc.

The registration in ECTPAOH is mandatory to the beneficiaries of international protection.?”> Based on it
they are given a unique identification number (eQuHeH epaxdaHcku Homep, EIMH). Only after this
registration can beneficiaries apply to be issued identity documents.

In order to be registered in the national database, any individual has to have inter alia a domicile.27¢
However, newly recognised beneficiaries who have lived in reception centres are no longer permitted by
the SAR to state the address of the respective reception centre as domicile. Therefore since the end of
2016 beneficiaries cannot provide a valid address or domicile, as they cannot rent a place of residence
without a valid identity document. This legal ‘catch 22’ has led to continuous malpractice, including false

269 Human Rights Committee, R.A.A. v. Denmark, Communication No 2608/2015, 15 December 2016.
270 Human Rights Committee, Communication No 2942/2017.

2n See e.g. German High Administrative Court of Liineburg, Decision 10 LB 82/17, 29 January 2018.
2r2 Article 59(1)(2) Law on Bulgarian Identity Documents.

2rs Article 59(1)(3) Law on Bulgarian Identity Documents.

274 Article 29(1)(7) LAR.

275 Articles 100-115 Law on Civil Registration.

276 Article 92(2) Law on Civil Registration.
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renting and address registrations for the sake of enabling beneficiaries to obtain identity documents
insofar as the valid identity document is a pre-condition to exercising their rights.

2.1. Child birth registration

The same rules as for nationals apply to the civil registration of birth of a descendent of an asylum seeker
or beneficiary of international protection. Residency requirements do not apply with respect to birth
registration. The registration of a new-born child is made within 7 days following the day of the delivery.27”

The registration is made on the basis of a written notification of birth issued by the maternity hospital or
clinic where the mother delivered the baby. The father declares the birth at the local municipality
administration either in person or by a person authorised by him. In cases when the father is deceased,
unknown or unable to appear in person for various other reasons, the statement can be made either by
somebody present at the time of birth or by the mother. The required documents for birth registration and
issue of the child’s birth certificate are proof of identity of both parents and the notification of birth issued
by the maternity hospital.

The registration of birth is free of charge.
2.2. Marriage registration

Marriages in Bulgaria are subject to a residency requirement.2’8 Therefore at least one of the spouses
must be either a Bulgarian citizen or a long-term or temporary resident of Bulgaria.

Foreigners need to prove that they do not have another marriage registered in their country of origin. Only
beneficiaries of international protection are exempted from this requirement, which is substituted by a civil
status certificate issued by the SAR based on prior notarised statement by the beneficiary. This means
that marriages cannot be registered by asylum seekers due to the lack of identity documents necessary
to make notarised statements.?”®

According to general legislation relating to family arrangements, only civil marriages are legally valid in
Bulgaria.2® The religious ceremony is optional and can be performed only after a civil ceremony has taken
place. The religious ceremony itself has no legal effect.

The legal age for getting married in Bulgaria is 18 years. People under that age, but who have already
turned 16, may get married with the permission of the Chair of the Regional Court. An application for a
permit to marry must be submitted at the Regional Court where the couple resides; if they do not both
reside in the same region, they may choose which court to apply to.

3. Long-term residence

Long-term residence is not applicable for refugees and subsidiary protection holders at all, as they get
their identity cards issued automatically by the police on the basis of the SAR’s decision granting status.
Therefore, refugees and subsidiary protection holders are not issued additional residence permits at all.
Recognised refugees are ex lege considered equal in rights with Bulgarian nationals,?8! subject to a few
exceptions,?®? whereas individuals granted subsidiary protection enjoy the same rights as the
permanent residents.

2 Article 42(1) Law on Civil Registration.

278 Article 76(2) Code on Private International Law.

279 Article 40(3) LAR, since the asylum registration card does not certify the identity of the applicant. This
follows Article 6(3) recast Reception Conditions Directive.

280 Article 4 Family Code.

281 Article 32 LAR.

282 To vote and be elected in local and/or general elections, to serve in the military or as a government official, if
citizenship is required to occupy the position of the latter, as well as other exceptions if such have been
explicitly promulgated.
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Refugees and subsidiary protection holders can apply and receive long-term residence in 5 years after
their recognition.?82 However, in practice, this opportunity is useful only for subsidiary protection holders
to whom the long-term residence card guarantees visa-free travel within the EU.

4. Naturalisation

Indicators: Naturalisation
1. What is the waiting period for obtaining citizenship?

% Refugee status 3 years
+« Subsidiary protection 5 years
2. Number of citizenship grants to beneficiaries in 2018: Not available

Refugees may obtain Bulgarian citizenship if they are of over 18 years old and have been recognised for
3 or more years. Subsidiary protection (“humanitarian status”) holders obtain Bulgarian citizenship if
over 18 and if they have been granted protection for 5 or more years.

Besides the aforementioned and regardless of the status or residence, everybody has to have a clear
criminal record in Bulgaria, an income or occupation which allows to self-subsistence and to have
knowledge of Bulgarian language — speaking, reading and writing in Bulgarian language, proven either
by a local school or university diploma or by passing an exam tailored for naturalisation applicants.
Applicants are interviewed in Bulgarian language on their motive to obtain citizenship.

The application is examined within 18 months.284 Citizenship is granted by the president, who issues a
decree following a proposal in this respect of the Minister of Justice, the latter based on a positive opinion

by the Citizenship Committee at the Ministry of Justice.

From 2014 to 2018, Bulgaria granted citizenship to 221 beneficiaries of international protection, namely
56 refugee status holders and 165 subsidiary protection holders.?85

5. Cessation and review of protection status

/ Indicators: Cessation
1. Is apersonal interview of the asylum seeker in most cases conducted in practice in the cessation
procedure? X Yes [ No
2. Does the law provide for an appeal against the first instance decision in the cessation procedure?
X Yes [ No
3. Do beneficiaries have access to free legal assistance at first instance in practice?
\ [ Yes (] with difficulty X No /

According to Article 15(1) LAR, international protection may be ceased if the protection holder:

(a) Can no longer refuse to avail him or herself of the protection of his or her country of origin, as the
circumstances that had given rise to fears of persecution have ceased to exist and the
transformation in said circumstances is substantial enough and of a non-temporary nature;

(b) Voluntarily avails him or herself of the protection of his or her country of origin;

(c) Voluntarily re-acquires citizenship after having lost it, or acquires new citizenship in another
country;

(d) Acquires Bulgarian citizenship;

(e) Voluntarily settles in the country where he or she was previously persecuted;

() Has been granted refugee status by the President; or

283 Article 24r(4) LARB.
284 Article 35(1)(1) Law on Bulgarian Citizenship.
285 Information provided by the Ministry of Justice, 21 December 2018.
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(g) Explicitly declares that he or she no longer wishes to enjoy the international protection granted in
Bulgaria.

The interviewer makes the proposal for the cessation of the international protection in case relevant data
has been gathered to indicate the legal grounds for it. Both procedures ought to be initiated by a decision
of the SAR Chairperson. The protection holder is to be notified by a letter with recorded delivery that such
a procedure has been initiated, the reasons thereof and the date and place for an interview in which he
or she will have the opportunity to raise any objections against the cessation of the respective type of
protection granted. Within 3 months of initiating the procedure, the SAR shall issue a decision. Such
decision can be also taken and in the absence of opinion or objections by the protection holder if they
have not been made on his own failure. When the SAR has not established the grounds for cessation,
the initiated procedure should be discontinued.

The cessation can be appealed within 14 days after being served to the individual before the respective
Regional Administrative Court. The appeal can be heard at two court instances where the decision of the
second instance, the Supreme Administrative Court, is final. Legal aid can be appointed by the court on
a request of the appellant (see section Regular Procedure: Legal Assistance).

In practice, there is no systematic review of protection status. In principle, cessation procedures are
started if the SAR receives information from the Ministry of Interior indicating that particular status holders
have returned to their country of origin, have obtained residence or citizenship in a third country or have
not renewed any of their Bulgarian identification documents for more than 3 years. In a small percentage
of the cases the status granted is ceased, if the status decision has been issued but not served to the
addressee due to his or her absconding.

In 2018, a total of 770 cessation decisions were taken. The affected individuals were from Syria, Iraq,
Stateless, Afghanistan, Iran, Somalia, Pakistan, Sudan, Turkey and Jordan.2

6. Withdrawal of protection status

Refugee status ought to be withdrawn where:287

(a) There are serious grounds to assume to have committed an act defined as a war crime or a crime
against peace and humanity under the national legislation and under the international treaties;

(b) There are serious grounds to assume that he or she has committed a serious non-political crime
outside the territory of Bulgaria,

(c) There are serious grounds to assume that he or she commits or incites towards acts contrary to
the goals and principles of the United Nations;

(d) There refugee benefits from the protection or assistance provided by bodies or organisations of
the United Nations other than the United Nations High Commissioner for Refugees;

(e) The competent authorities of his or her state of permanent residence have recognized the rights
and obligations resulting from the citizenship in that country;

(f) There is serious proof for regarding him or her as a danger to national security, or, having been
convicted by an enforceable sentence of a serious crime, as a danger to the society.

Refugee status shall also be ceased if the refugee used a false identity or produced a non-authentic,
forged document or a document with false contents, while continuing to insist on their authenticity, or,
intentionally gave, in an oral or written form, false information or withheld essential information concerning
his or her case.

Subsidiary protection (“humanitarian status”) ought to be withdrawn if:
(a) The same grounds applicable for the withdrawal of a refugee status are met;
(b) A protection holder for whom there are serious reasons to assume that he or she has committed
a serious crime;

286 Information provided by SAR, 15 January 2019.
287 Article 12(1) LAR.
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(c) The holder committed a crime outside the territory of Bulgaria for which the national law provides
for a criminal sanction such as deprivation of liberty;

(d) The holder left his/her country of origin solely in order to avoid criminal prosecution, unless the
said prosecution endangers his or her life or is inhuman or degrading;

(e) There are serious reasons to assume that he or she constitutes a serious danger to the host
society or to the national security.

The procedure for withdrawing status in the law is the same as for Cessation of status. In 2018 a total of
6 withdrawals were made. The affected individuals were from Syria, Iraq, Iran and stateless.?8

B. Family reunification

1. Criteria and conditions

/ Indicators: Family Reunification \
1. Is there a waiting period before a beneficiary can apply for family reunification?

[]Yes X No

% If yes, what is the waiting period?

2. Does the law set a maximum time limit for submitting a family reunification application?

[]Yes X No

< If yes, what is the time limit?

k?». Does the law set a minimum income requirement? []Yes X No /

The law does not request any waiting period before a beneficiary can apply for a family reunification, nor
sets a maximum time limit for submitting a family reunification application.28® Both recognised refugees
and subsidiary protection holders are entitled to ask to be reunited with their families in Bulgaria without
any distinction in the scope of their rights or procedures applicable. The family reunification permit is
issued by the SAR.

1.1. Eligible family members

Under the law, family reunification can be granted to the members of the extended family circle, namely:

- Spouses;

- Children under the age of 18;

- Cohabitants with whom the status holder has an evidenced stable long-term relationship and their
unmarried underage children;

- Unmarried children who have come of age, and who are unable to provide for themselves due to
grave health conditions;

- Parents of either one of the spouses who are unable to take care of themselves due to old age or
a serious health condition, and who have to share the household of their children; and

- Parents or another adult member of the family who is responsible, by law or custom, for the
underage unmarried status holder who has been granted international protection in Bulgaria.

Unaccompanied children who have been granted international protection also have the right to reunite
with their parents, but also with another adult member of their family or with a person who is in charge of
him/her by law or custom when the parents are deceased or missing.2%°

Family reunification can be refused on the basis of an exclusion clause or with respect to a spouse in
cases of polygamy when the status holder already has a spouse in Bulgaria.2%?

288 Information provided by SAR, 15 January 2019.
289 Article 34(1) LAR.
290 Article 34(4) LAR.
291 Article 34(3) LAR.
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If the status holder is unable to provide official documents or papers certifying marriage or kinship, the
latter can be established by a declaration on his behalf.292

1.2. Issuance of documents for family reunification

The family members issued a family reunification permit can obtain visas by the diplomatic or consular
representations. The SAR has an obligation to facilitate the reunification of separated families by assisting
the issuance of travel documents, visas as well as for their admission into the territory of the country.2%
However, in practice the Bulgarian consular departments have stopped issuing travel documents to minor
children who have not been issued national documents after their birth, under the pretext of avoiding
eventual child smuggling or trafficking.

In 2018, a total of 35 family reunification applications were submitted to the SAR, of which 34 were
approved and 1 rejected.

2. Status and rights of family members

The family members are granted the same status as their sponsors. The procedure is almost automatic
and it includes registration and in some cases, an interview to cross-establish the family link, if documents
to prove it are unavailable, expired or not original.

C. Movement and mobility

1. Freedom of movement

There are no limitations on the freedom of movement of the beneficiaries of international protection
whatsoever. Also, there is no difference between the rights of refugees and subsidiary protection holders
in this respect.

Beneficiaries are not dispersed according to a distribution scheme. If applied, the integration scheme
foreseen under the 2017 Integration Decree would disperse those who opt to be enrolled according to the
area of the municipality which provides the integration support and which was chosen by the beneficiary.
The 2017 Integration Decree, however, has not been put into operation so far. Since its adoption, only 13
status holders benefitted from integration support, but within the EU relocation scheme, not under the
general national integration mechanism.

2. Travel documents

Based on the two types of international protection in Bulgaria, refugee status and subsidiary protection
(“humanitarian status”), the travel documents issued are also two types: (a) travel document for refugees
and (b) travel document of foreigners granted humanitarian status.?%

The validity of the refugee travel document is up to 5 years, but it cannot have a different validity from the
national refugee identity card, which can be valid for up to 5 years. The travel document of individuals
granted humanitarian status is up to 3 years and also mirrors the validity of the national identity card.

National law does not apply any geographical limitations or areas of permitted travel. However, travel to
the country of origin may be considered as a ground for Cessation of the status granted.

292 Article 34(5) LAR.
293 Article 34(7)-(8) LAR.
294 Avrticle 59(1)(5) and (7) Law on Bulgarian Identity Documents.
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Bulgaria also issues two other types of travel documents related to asylum and family reunification.
Individuals granted asylum by the President of the Republic are issued travel documents with validity up
to 5 years. Family members of refugee or humanitarian status holders granted a family reunification permit
who do not have a valid national passport or other replacing documents can be issued a temporary travel
document to enter Bulgaria in order to join the status holder (see Family Reunification: Criteria and
Conditions). The law does not envisage any specific duration or validity of these travel documents and in
practice their duration is decided ad hoc according to the individual circumstances of each case.

All identity documents in Bulgaria are issued by the Ministry of Interior, Bulgarian Identity Documents
Directorate. The usual time limit for issuance is 30 calendar days, but the beneficiary can pay for a speedy

delivery within 10 calendar days.

During the period 1 January 2014 to 31 December 2018, the Ministry of Interior issued 11,493 refugee
travel documents and 7,191 travel documents for subsidiary protection holders.

D. Housing

Indicators: Housing
1. For how long are beneficiaries entitled to stay in reception centres? 6 months

2. Number of beneficiaries staying in reception centres as of 31 December 2018 29

Under the law, status holders may be provided with financial support for housing for a period of up to 6
months as from the date of entry into force of the decision for granting international protection under the
terms and procedure established by the chairperson of the SAR in coordination with the Minister of
Finance.2% In practice due to lack of any integration support (see General Remark on Integration) the
beneficiaries of international protection are allowed to remain in the reception centres up to 6 months,
unless in situations of mass influx or increased new arrivals. At the end of 2018, the number of
beneficiaries staying in reception centres was 29.

Beneficiaries face acute difficulties in securing accommodation due to the legal ‘catch 22’ surrounding
Civil Registration. Holding valid identification documents is necessary in order to enter into a rental
contract, yet identification documents cannot be issued if the person does not state a domicile. The
situation has been exacerbated since the SAR has prohibited beneficiaries from stating the address of
the reception centre where they resided during the asylum procedure as domicile for that purpose. It led
to corruption practices of fictitious rental contacts and domiciles stated by the beneficiaries of international
protection in order to be able to obtain their status holders’ identification documents.

E. Employment and education

1. Access to the labour market

Access to the labour market is automatic and unconditional. There is no difference between refugees and
subsidiary protection beneficiaries in this respect. No labour market test is applied and access is not
limited to certain sectors. Beneficiaries of international protection face the usual obstacles related to lack
of language knowledge and related lack of adequate state support for vocational training, if necessary or
offered.

Professional qualifications obtained in the country of origin are not recognised in general. The law does
not provide for a solution with respect to refugees and subsidiary protection beneficiaries except the

295 Article 31(3) LAR.
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general rules and conditions for legalisation of diplomas. On its own, the latter constitutes a complicated
procedure which in most of the cases requires re-taking of exams and educational levels.

2. Access to education

The access to education for refugees or beneficiaries of subsidiary status is the same as for asylum
seekers (see Reception Conditions: Access to Education).

F. Social welfare

Beneficiaries of international protection have access to all types of social assistance envisaged by the
law.2% The law foresees the same conditions for nationals, recognised refugees or subsidiary protection
holders.

In practice, however, some types of the social assistance cannot be enjoyed by beneficiaries of
international protection without additional special arrangements (e.g. interpretation, social mediation),
which are not envisaged or secured to them by law or institutionally.

The Agency for Social Assistance (ASA) of the Ministry of Labour and Social Policy is the authority
responsible for the provision of all types of social assistance available nationally.?°” The ASA has territorial
units in every district and municipality in Bulgaria.

The provision of social welfare is not tied to a requirement to reside in a specific place or region. However,
social assistance can be requested only from the ASA territorial unit where the beneficiary has his or her
registered residence and formal address registration.

In practice, the residence requirement creates great obstacle for beneficiaries who had their domicile
registered in the location of the reception centre where they were accommodated during the status
determination in order to speed up issue of identity documents, until this was no longer allowed by the
SAR (see Civil Registration). If beneficiaries opt to move and settle in another location, they must not only
re-register their new permanent domicile — and on that basis re-issue their identity documents — but they
still will not be able to immediately access social assistance services or available support, as many are
also conditioned on residence in the respective municipality for certain period of time.

In addition, the overwhelming red tape and other formalities related to the submission of social assistance
applications are difficult to overcome even for nationals and almost impossible for beneficiaries of
international protection, unless supported by tailored mediation or assistance. Such kind of assistance,
however, is provided entirely by NGOs of grassroots support groups and is therefore not always available.

G. Health care

With respect to health care, the same rules that apply for asylum seekers are also applicable for
beneficiaries of international protection (see Reception Conditions: Health Care). In general, from the first
day after recognition, health insurance paid until then by the SAR ceases with respect to beneficiaries of
international protection and they have to cover on their own the monthly health insurance payment. This
minimum fee is 20.40 BGN / 10.46 € for unemployed persons who do not receive indemnities.2%

296 Article 2(1) Law on Social Assistance.
297 Article 5 Law on Social Assistance.
298 Article 40(5)(1) Law on Health Insurance. 8% deducted from % of the minimum wage.
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Directives and other CEAS measures transposed into national legislation

Directive Deadline for Date of Official title of corresponding act Web Link
transposition transposition
Directive 2011/95/EU 21 December 2013 16 October 2015 Law on Asylum and Refugees http:/bit.ly/1RkIHor (BG)
Recast Qualification
Directive

Directive 2013/32/EU 20 July 2015 27 December 2015 Law on Asylum and Refugees hp://bit Iyl 1RKIHor (BG)

Recast Asylum
Procedures Directive

Directive 2013/33/EU 20 July 2015 (Articles 8 to 11) Law on Asylum and Refugees http://bit.ly/1RkIHor (BG)
Recast Reception 16 October 2015

Conditions Directive

Regulation (EU) No Directly applicable 16 October 2015 Law on Asylum and Refugees http://bit.ly/1RkIHor (BG)
604/2013 20 July 2013

Dublin Il Regulation

On 8 November 2018 the European Commission sent a letter of formal notice to the Bulgarian government concerning the incorrect implementation of EU asylum
legislation.?®® The Commission has found that shortcomings in the Bulgarian asylum system and related support services are in breach with provisions of the recast
Asylum Procedures Directive, the recast Reception Conditions Directive and the Charter of Fundamental Rights. Concerns relate in particular to: the accommodation
and legal representation of unaccompanied children; the correct identification and support of vulnerable asylum seekers; provision of adequate legal assistance; and
the detention of asylum seekers as well as safeguards within the detention procedure. The Commission indicated that if Bulgaria would not act within the next two
months, the Commission would proceed with sending a reasoned opinion on this matter.

299 European Commission, ‘November infringements package: key decisions’, MEMO/18/6247, 8 November 2018, available at: https://bit.ly/2RETZ{R.
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