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Administrateur ad
hoc

Déclaration de
domiciliation

Domiciliation
Guichet unique

Jour franc
Non-lieu
Pble emploi
Ordonnance

Recours gracieux

ADA
ADDE

AFP
AME

Anafé

ASSFAM
AT-SA

CADA

CAES

CAO
CAOMIE

CASNAV

CDG

Ceseda

CFDA
CGLPL

CIO
CJA
CMU

Ad hoc administrator i.e. legal representative appointed for unaccompanied
children

Document thanks to which asylum seekers declare the address where they can
be contacted throughout the asylum procedure

Legal address where the asylum seeker is registered

Single desk i.e. system set up to gather the Prefecture and OFII desks to register
asylum claims and provide orientation to reception centres following a
vulnerability assessment

Full day i.e. 24-hour period during which a person may not be removed
No case to decide on

Employment Office

Order, decision taken by a single judge without a hearing

Discretionary administrative appeal before the Prefect

Allowance for asylum seekers | Allocation pour demandeurs d’asile

Lawyers for the Protection of Rights of Foreigners | Avocats pour la défense des
droits des étrangers

Agence-France Presse
State Medical Assistance | Aide médicale d’Etat

National Association of Border Assistance to Foreigners | Association nationale
d’assistance aux frontieres pour les étrangers

Association service social familial migrants

Temporary accommodation — asylum office | Accueil temporaire — service de
l'asile

Reception Centre for Asylum Seekers | Centre d’accueil pour demandeurs
d’'asile

Reception and Administrative Situation Examination Centre | Centre d’accueil et
d’examen de situation administrative

Reception and Orientation Centre | Centre d’accueil et d’orientation

Reception and Orientation Centre for Unaccompanied Children | Centre
d’accueil et d’orientation pour mineurs isolés étrangers

Academic Centres for Schooling of Foreign-Speaking Children | Centre
académique pour la scolarisation des enfants allophones nouvellements arrivés
et des enfants issus de familles itinérantes et de voyageurs

Charles de Gaulle Roissy Airport

Code on Entry and Residence of Foreigners and on Asylum | Code de I'entrée
et du séjour des étrangers et du droit d’asile

French Coordination on Asylum | Coordination francgaise du droit d’asile

General Controller of Places of Detention | Contrbleur Général des lieux de
privations de libertés

Information and Orientation Centre | Centre d’information et d’orientation
Code of Administrative Justice | Code de justice administrative

Universal medical coverage | Couverture maladie universelle



CNCDH

CNDA
Comede
CPAM
CPH

CRA

Ctrav
DIRECCTE

DNA
DRC
ECHR
ECtHR
FLE
FNARS
GAS
GISTI
GUDA
HCSP
HUDA

IOM
JLD
LRA
MRAP
MSF
ODSE

OEE

OFlII

OFPRA

OQTF
PASS
PRAHDA

PUMA
UMCRA

UNHCR

National Consultative Human Rights Commission | Commission nationale
consultative des droits de I’homme

National Court of Asylum | Cour nationale du droit d’asile

Medical Committee for Exiles | Comité médical pour les exilés
Caisse primaire d’assurance maladie

Temporary shelter | Centre provisoire d’hébergement
Administrative Detention Centre | Centre de rétention administrative
Labour Code | Code du travail

Regional Directorates of Business, Competition, Consumers, Labour and
Employment | Directions régionales des entreprises, de la concurrence, de la
consommation, du travail et de I'emploi

National Reception Scheme | Dispositif national d’accueil

Democratic Republic of Congo

European Convention on Human Rights

European Court of Human Rights

French as a foreign language | Francais langue étrangére

Federation of Solidarity Actors | Fédération des Acteurs de la Solidarité
Reception and Solidarity Group | Groupe accueil et solidarité

Groupe d’information et de soutien des immigrés

Single desk for asylum seekers | Guichet unique pour demandeur d’asile
High Council of Public Health | Haut Conseil de la santé publique

Emergency accommodation for asylum seekers | Hébergement d’'urgence dédié
aux demandeurs d’asile

International Organisation for Migration

Judge of Freedom and Detention | Juge des libertés et de la détention
Place of Administrative Detention | Local de rétention administrative
Mouvement contre le racisme et pour I'amitié entre les peuples
Médecins Sans Frontieres

Foreigners’ Health Rights Observatory | Observatoire du droit a la santé des
étrangers

Observatory on the Detention of Foreigners | Observatoire de 'enfermement des
étrangers

French Office for Immigration and Integration | Office francais de I'immigration
et de l'intégration

French Office for the Protection of Refugees and Stateless Persons | Office
francais de protection des réfugiés et des apatrides

Order to leave the French territory | Ordre de quitter le terrritoire francais
Permanent Access to Health Care | Permanence d’accés aux soins de santé

Programme for Reception and Accommodation of Asylum Seekers | d’accueil et
d’hébergement des demandeurs d’asile

Permanent Access to Health Care | Permanence d’acces aux soins de santé

Medical Units of Administrative Detention Centres | Unités médicales des
centres de rétention administrative

United Nations High Commissioner for Refugees



VTA Transit Airport Visa | Visa de transit aéroportuaire

ZAPI Waiting zone | Zone d’attente pour personnes en instance



Overview of statistical practice

In France, detailed statistics on asylum applications and first instance decisions are published annually
by the Office of Protection of Refugees and Stateless Persons (OFPRA) in its activity reports. The next
OFPRA Activity Report will be published in spring 2020, several months after the end of the reporting
year.! Statistics on the second instance procedure are to be found in the National Court of Asylum (CNDA)
annual reports, which are also published several months after the end of their reporting period.?

However, thanks to “Sl Asile”, an information system established by the Ministry of Interior in 2016, some
provisional data are made available by the Ministry each year, in January.?

Discrepancies in statistics

The various sources of statistics provide different figures on the number of persons seeking asylum in
France:*

« OFPRA statistics only cover persons who have lodged an asylum application with OFPRA. As
discussed in Registration, those falling under a Dublin procedure are not allowed to lodge their
claim. The Ministry of Interior admits that the statistics France provides to Eurostat are incomplete
insofar as these are based on OFPRA figures;>

« Ministry of Interior statistics refer to persons registered at a “single desk” (guichet unique de
demande d’asile, GUDA).

% Persons re-channelled from a Dublin procedure to a regular or accelerated procedure (requalifiés)

in 2018 do not appear in Ministry of Interior statistics if their application has been registered at

the GUDA in previous years. They do, however, appear in OFPRA statistics.

Applications registered by the GUDA in France are higher than the reported number of applications lodged
with OFPRA. In 2019, 154,620 persons have been registered as asylum seekers by the Ministry of Interior
(compared to 139,330 in 2018), of which 143,030 as first applicants (128,890 in 2018) and 11,590
subsequent applicants (10,440 in 2018). For its part, OFPRA reported 132,614 lodged asylum
applications (compared to 122,743 in 2018). The latter include a part of 26,350 requalifiés from previous
Dublin procedures.

Finally, the Ministry of Interior figures indicate the number of persons seeking international protection in
France but a detailed nationality breakdown is only provided for applications lodged with OFPRA.

OFPRA, Rapports d’activité, available in French at: https://goo.gl/zA8i7X.

CNDA, Rapports annuels, available in French at: http://www.cnda.fr/La-CNDA/Donnees-chiffrees-et-bilans.
Ministry of Interior, Chiffres clés — Les demandes d’asile, available in French at: https://bit.ly/2TRCMzB.

For a discussion, see La Cimade, ‘Premier bilan de la demande d’asile en France en 2018’, 16 February 2019,
available in French at: https://goo.gl/90AYkV.

5 Ministry of Interior, Chiffres clés — Les demandes d’asile, available in French at: https://bit.ly/2TRCMzB.
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Applications and granting of protection status at first instance: 2019

AT Pending at end Subsidiary
applicants in 2019 Refugee status tecti Rejection Refugee rate [Subs. Prot. rate| Rejection rate

2019 protection

Total 128,940 : 17,350 10,780 85,750 15.2% 9,4% 75.4%
Breakdown by countries of origin of the total numbers

Afghanistan 9,995 : 685 4,745 3,250 7.8% 54.5% 37.7%
Albania 8.010 : 180 640 10,210 1.6% 5.8% 92.6%
Georgia 7,735 : 165 245 9,550 1.6% 2.4% 96%
Guinea 6,600 : 1,100 240 5,710 15.6% 3.4% 81%
Bangladesh 5,810 : 265 160 3,665 6.4% 3.9% 89.7%
Ivory-Coast 5,485 : 765 210 3,230 18.1% 4.9% 7%
Haiti 4,715 : 215 135 4,100 4.8% 3% 92.2%
Nigeria 4,465 : 175 75 2,865 5.6% 2.4% 92%
Mali 3,665 : 320 35 3,310 8.7% 0.9% 90.4%
DRC 4,240 : 1,225 180 2,680 29.9% 4.4% 65.7%

Source: Eurostat. It should be noted however that OFPRA statistics published by the Ministry of Interior in January 2020 (see supra) differ from the ones provided by Eurostat as the
OFPRA does not provide the total number of first time applicants. The latter only provides statistics on first adults applicants (101,762 in 2019) and the total number of minors including
subsequent applications (21,768 in 2019). According to OFPRA’s statistics on first time applicants in 2019 (excluding minors) the first 5 countries of origin were Afghanistan (9,163),
Guinea (6,027); Georgia (5,780), Albania (5,599) and Bangladesh (5,457).

Moreover there is a different calculation of the protection rate as OFPRA publishes the rate based on decisions (one decision for each family) and Eurostat on persons. Thus, in 2019,
the refugee rate was 14.7% (14,066 decisions) and the subsidiary protection rate was 8.9% (8,466 decisions), while the rejection rate reached 76.4% (73,045 decisions) according to
OFPRA’s statistics.



Gender/age breakdown of the total number of applicants: 2019

Total number of applicants

Number Percentage

132,614

Men

Women

Children

Unaccompanied children

Source: Ministry of Interior. The total number of applicants includes Dublin cases.

Comparison between first instance and appeal decision rates: 2019

First instance Appeal

Number Percentage Number Percentage
Total number of decisions 95,577 100% 66,466 100%
Positive decisions 22,532 23.6% 13,980 21%
Refugee status 14,066 14.7% 9,337 14%
Subsidiary protection 8,466 8.9% 4,643 7%
Referral for humanitarian status - - - -
Negative decisions 73,045 76.4% 52,486 79%

Source: Ministry of Interior
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Main legislative acts relevant to asylum procedures, reception conditions, detention and content of protection

Title in English

Original Title (FR)

Abbreviation

Web Link

Code of Entry and Residence of Foreigners and of | Code de l'entrée et du séjour des étrangers et du droit Ceseda http://bit.ly/1GQM3uQ (FR)
the Right to Asylum d'asile

Amended by: Law n. 2018-187 March 2019 Modifié par : Loi n° 2018-187 du 20 mars 2018 https:/bit.ly/2GyHHzw (FR)
allowing for sound application of the European permettant une bonne application du régime d'asile

asylum system européen

Amended by: Law n. 2018-778 of 10 September Modifié par : Loi n° 2018-778 du 10 septembre 2018 https:/bit.ly/2QfUSat (FR)
2018 for managed migration, effective asylum law pour une immigration maitrisée, un droit d'asile effectif et

and successful integration une intégration réussie

Civil code Code civil https://bit.ly/2ggr7w4 (FR)
Code of Administrative Justice Code de justice administrative CJA http://bit.ly/IFIWC9k (FR)
Code of Social Action and Families Code de l'action sociale et des familles CASF http://bit.ly/IRTu2xE (FR)
Labour Code Code du travail Ctrav http://bit.ly/1FU0s6Z (FR)

Main implementing administrative guidelines and regulations relevant to asylum procedures, reception conditions, detention and content of protection

Title in English

Decision of 17 June 2019fixing for the year 2019
the objectives of proportionate distribution of the
reception of the minors deprived temporarily or
definitively of the protection of their family

Original Title (FR)

Décision du 17 juin 2019 fixant pour I'année 2019 les
objectifs de répartition proportionnée des accueils des
mineurs privés temporairement ou définitivement de la
protection de leur famille

Abbreviation

Web Link
https://bit.ly/32a01JO (FR)

Information of 27 December 2019 about the
administration of accommodation centers for
asylum seekers and refugees (NOR :
INTV1937814J)

Information du 27 décembre 2019 relative a la gestion
du parc d'hébergement des demandeurs d'asile et des
bénéficiaires d’une protection internationale (NOR :
INTV1937814J)

https://bit.ly/3019s5L (FR)



http://bit.ly/1GQm3uQ
https://bit.ly/2GyHHzw
https://bit.ly/2QfUSat
https://bit.ly/2ggr7W4
http://bit.ly/1F1WC9k
http://bit.ly/1RTu2xE
http://bit.ly/1FUos6Z
https://bit.ly/3aa0lJO
https://bit.ly/30l9s5L

OFPRA Decision of 30 July 2015 on organisational
modalities for the interview, implementing Article
L.723-6 Ceseda

Décision OFPRA du 30 juillet 2015 fixant les modalités
d’organisation de I'entretien en application de I'article
L.723-6 du Ceseda

http://bit.ly/1IM0s3J1 (FR)

Information on the implementation of the Law of 20
March 2018 on the proper application of European
asylum system (NOR : INTV1808045N)

Information relative a 'application de la loi n°® 2018-187
du 20 mars 2018 permettant une bonne application du
régime d’asile européen (NOR : INTV1808045N)

https://bit.ly/20ILIEN (FR)

OFPRA Decision of 8 février 2019 setting the list of
approved premises intended to receive asylum
seekers, applicants for stateless persons, refugees
or beneficiaries of subsidiary protection heard in a
professional interview conducted by OFPRA by an
audiovisual communication procedure (NOR :
INTV1904007S)

Décision OFPRA du 8 février 2019 fixant la liste des
locaux agréés destinés a recevoir des demandeurs
d'asile, demandeurs du statut d'apatride, réfugiés ou
bénéficiaires de la protection subsidiaire entendus dans
le cadre d'un entretien professionnel mené par TOFPRA
par un moyen de communication audiovisuelle (NOR :
INTV1904007S)

https://bit.ly/2TM3ZVF (FR)

Bylaw of 23 October 2015 on the questionnaire for
assessing vulnerabilities of asylum seekers (NOR:
INTV1523959A)

Arrété du 23 octobre 2015 relatif au questionnaire de
détection des vulnérabilités des demandeurs d’asile
(NOR : INTV1523959A)

http://bit.ly/1RaHNen (FR)

Bylaw of 2 May 2017 establishing the ceiling for
deductions in case of undue payment of the asylum
seeker allowance (NOR: INTV1709507A)

Arrété du 2 mai 2017 fixant le plafond des retenues en
cas de versement indu de l'allocation pour demandeur
d'asile (NOR : INTV1709507A )

http://bit.ly/2En0Qj6 (FR)

Bylaw of 20 October 2015 on the form to declare
the asylum seeker’s address (NOR:
INTV1524994A)

Arrété NOR : INTV1524994A du 20 octobre 2015 fixant
le modeéle du formulaire de déclaration de domiciliation
de demandeur d’asile

http://bit.ly/1MV0i49 (FR)

Bylaw of 9 October 2015 on the validity of the
asylum claim certification (NOR: INTV1524094A)

Arrété du 9 octobre 2015 fixant la durée de validité de
I'attestation de demande d’asile (NOR : INTV1524049A)

http://bit.ly/1jnCZEL (FR)

Circular of 6 July 2012 on the implementation of
alternatives to administrative detention of families
(NOR : INTK1207283C)

Circulaire du 6 juillet 2012 sur la mise en ceuvre de
I'assignation a résidence prévue a l'article en alternative
au placement des familles en rétention administrative
(NOR : INTK1207283C)

http://bit.ly/IRTunjM (FR)

Bylaw of 30 december 2016 on the list of
associations entitled to send representatives to
access administrative detention facilities
(NOR: INTV1638569A)

Arrété du 30 décembre 2016 fixant la liste des
associations humanitaires habilitées a proposer des
représentants en vue d'accéder aux lieux de rétention
(NOR: INTV1638569A)

https://bit.ly/2ugzVIX (FR)
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Bylaw of 29 May 2018 on the list of associations
entitled to propose representatives for access to
waiting areas (NOR: INTV1813160A )

Arrété du 29 mai 2018 fixant la liste des associations
humanitaires habilitées a proposer des représentants en
vue d'accéder en zone d'attente (NOR: INTV1813160A )

https://bit.ly/2Fm1HUu (FR)

Circular on the organisation of education for
migrant children

Circulaire REDE1236614C n° 2012-143 du 2 octobre
2012 sur l'organisation des Centres Académiques pour
la scolarisation des nouveaux arrivants et des enfants
du voyage (Casnav)

http://bit.ly/1KuFVUE (FR)

Bylaw setting the technical characteristics of the
communication means to be used at the CNDA
(NOR : JUSE1314361A)

Arrété du 12 juin 2013 pris pour I'application de l'article
R. 733-20-3 du code de I'entrée et du séjour des
étrangers et du droit d'asile et fixant les caractéristiques
techniques des moyens de communication audiovisuelle
susceptibles d'étre utilisés par la Cour nationale du droit
d'asile (NOR : JUSE1314361A)

http://bit.ly/1dA3rba (FR)

Instruction of 19 July 2016 relating to the
application of the Dublin Il Regulation — Resort to
house arrest and administrative detention in the
context of execution of transfer decisions (NOR:
INTV1618837J)

Instruction du 19 juillet 2016 relative a I'application du
réglement (UE) n°604/2013 dit Dublin Ill — Recours a
I'assignation a résidence et a la rétention administrative
dans le cadre de I'exécution des décisions de transfert
(NOR : INTV1618837J)

http://bit.ly/2k3SdQ8 (FR)

Circular of 25 January 2016 relating to State
resources mobilisation for minors temporarily or
definitely deprived from their family protection (NOR
: JUSF1602101C)

Circulaire interministérielle du 25 janvier 2016 relative a
la mobilisation des services de I'Etat auprés des
conseils départementaux concernant les mineurs privés
temporairement ou définitivement de la protection de
leur famille et les personnes se présentant comme tels
NOR : JUSF1602101C

http://bit.ly/2jghM16 (FR)

Decision of 10 December 2018 establishing the list
of organisations competent for proposing
representatives to accompany asylum seekers or
refugees or beneficiaries of subsidiary protection to
a personal interview held by OFPRA (NOR :
INTV1833858S)

Décision du 10 décembre 2018 fixant la liste des
associations habilitées a proposer des représentants en
vue d’accompagner le demandeur d’asile ou le réfugié
ou le bénéficiaire de la protection subsidiaire a un
entretien personnel mené par 'TOFPRA (NOR :
INTV1833858S)

https://bit.ly/2CsZfJR (FR)

Decision of 28 December 2018 establishing the list
of languages in which asylum seekers, applicants
for stateless status, refugees and beneficiaries of

Décision de 'OFPRA du 28 décembre 2018 fixant la
liste des langues dans lesquelles les demandeurs d’asile

https://goo.gl/S8bgaX (FR)
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subsidiary protection can be heard in the context of
a personal interview (NOR: INTV1836064S)

peuvent étre entendus dans le cadre d’'un entretien
personnel mené par TOFPRA (NOR : INTV1836064S)

Decree n. 2016-253 of 2 March 2016 relating to
temporary accommodation centres for refugees and
beneficiaries of subsidiary protection

Décret n° 2016-253 du 2 mars 2016 relatif aux centres
provisoires d'hébergement des réfugiés et des
bénéficiaires de la protection subsidiaire

http://bit.ly/2jNt1xD (FR)

Decree n. 2015-316 of 19 March 2015 relating to
instruction modalities of naturalisation claims,
reintegration into French citizenship and citizenship
declarations made in case of marriage

Décret n° 2015-316 du 19 mars 2015 modifiant les
modalités d'instruction des demandes de naturalisation
et de réintégration dans la nationalité francaise ainsi que
des déclarations de nationalité souscrites a raison du
mariage

http://bit.ly/2kKeuGq (FR)

CNDA Decision of 17 December 2018 on audience
by videoconferencing

Décision de la Cour nationale du droit d’asile du 17
décembre 2018 sur la vidéo-audience

https://bit.ly/2Jmi8za (FR)

Circular of 5 November 2018 on provisions of the
Law of 10 September 2018 related to criminal law
immediatly applicable

Circulaire du 5 novembre 2018 présentant les
dispositions de droit pénal immédiatement applicables
de la loi n°2018-778 du 10 septembre 2018 pour une
immigration maitrisée, un droit d’asile effectif et une
intégration réussie

https://bit.ly/2Y3VXpE (FR)

Instruction of 31 december 2018 on Law of 10
september 2018 — provisions applicable from 1
January 2019

Instruction du 31 décembre 2018 relative a I'application
de la loi pour une immigration maitrisée, un droit d’asile
effectif et une intégration réussie — dispositions entrant
en vigueur le 1¢" janvier 2019

https://bit.ly/2CnZaak (FR)

Decree of 19 June 2019 on missions of emergency
centres for asylum seekers

Arrété du 19 juin relatif au cahier des charges des lieux
d’hébergement d’'urgence pour demandeurs d’asile

https://bit.ly/2QQ1dLX (FR)

Decree of 19 June 2019 on missions of
accomodation centers for asylum seekers

Arrété du 19 juin 2019 relatif au cahier des charges des
centres d’accueil pour demandeurs d’asile

https://bit.ly/35PnWM;j (FR)

Instruction of 28 February 2019 on Law of 10
september 2018 — provisions applicable from 1
March 2019

Instruction du 28 février 2018 relative a l'application de
la loi pour une immigration maitrisée, un droit d'asile
effectif et une intégration réussie - dispositions relatives
au séjour et a l'intégration entrant en vigueur le 1er mars
2019

https://bit.ly/2TIRAS9 (FR)
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The previous update of the report was published in March 2019.

Covid 19 related measures

Please note that this report has largely been written prior to the outbreak of COVID-19 in France.
Subsequently measures have been taken to limit access to the asylum procedure for newly arrived
asylum seekers. These measures do not figure in this AIDA report. This box presents some of the main
measures.

On 31 March 2020 the following measures were being applied:

7
*

7
»

Access to the procedure: Registration activities have been temporarily suspended following the
closure of the single desks for asylum seekers (Guichet unique pour demandeur d’asile — GUDA).
Subsequently, access to the asylum procedure and to reception conditions is suspended. This
measure has no legal basis and mainly resulted from the lack of available civil servants within State
agencies.

No derogations are foreseen for applications lodged at borders, although it should be noted that
the implementation of the existing legal framework already faces challenges (see in particular
Access at the Italian land border). An instruction has been published by the French Prime Minister
on 18 March 2020 with the aim to limit the spread of Covid-19 at borders, but it makes no reference
to the right to seek asylum.®

Reception conditions: Asylum application certificates have been extended for three months, thus
ensuring access to reception conditions during that time. Reception centres have been instructed
to not remove asylum seekers that are currently being accommodated, including rejected-asylum
seekers and beneficiaries of international protection. Asylum seekers who registered their
application for international protection prior to the closure of GUDAs are being accommodated
gradually by the OFII in the remaining reception places. The remaining reception capacity amounts
to 3% to 5%.

Asylum seekers who are not provided accommodation may resort to emergency accommodation
which are currently being established in accordance with the Ministry for Territorial Cohesion.” (see
this press release of 30 March).

Examination of applications for international protection: First and second instance asylum
authorities have adapted their respective procedures. For a detailed overview, please consult their
websites:

o OFPRA: https://bit.ly/39ym4K2

o CNDA: http://www.cnda.fr/
It should be further noted that the declaration of a state of health emergency has enabled the
suspension of time limits for appeals in many areas, including appeals against decisions taken by
the determining authority (i.e. appeals in front of the CNDA and/or other appeals).

French Prime Minister, Instruction on decisions to be taken to control the spread of Covid-19 at borders, 18
March 2020, available in French at: https://bit.ly/3aBEB90.

Ministry of Territorial Cohesion and Relations with Local and Regional Authorities, ‘Covid-19: More than
5,000 additional hotel places mobilised for homeless persons and 40 medical accommodation sites opened
in France’, 30 March 2020, available in French at: https://bit.ly/2xIA3je.


https://bit.ly/39ym4K2
http://www.cnda.fr/
https://bit.ly/3aBEB9o
https://bit.ly/2xIA3je
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Dublin procedure: No specific measures have been taken with regard to the Dublin procedure
yet. Persons who were falling under the Dublin procedure prior to the closure of the GUDAs must
continue to check in regularly if they are under house arrest.

Dublin transfers have not been suspended as a matter of general practice, apart from those to
receiving countries which do not longer accept Dublin returnees. This means that applicants for
international protection are still being detained pending their Dublin transfer.

Asylum procedure

*,
0.0

Access to the territory: In 2019 France notified the European Commission of the temporary
reintroduction of border control at internal borders. The first temporary border control applied from the
period of 1 May to 31 October 2019; while the second temporary border control is valid since 1
November and up until 30 April 2020.8 The Council of State has further validated in October 2019 a
decision of reintroduction of temporary border controls that had been taken in 2018.° The practice of
systematic refusal of entry of persons arriving at the Italian land border persisted in 2019 regardless
of protection needs of asylum seekers, including unaccompanied minors.

Registration of asylum applications: The average waiting time to register asylum claims has
decreased since 2018. However, in July 2019, the Council of State confirmed that waiting times
remained an issue and ordered the authorities to take measures to comply with the time limits laid
down in law.1° In the lle-de-France region, asylum seekers face an additional administrative layer in
the registration process resulting from the telephone appointment system operated by the French
Office of Immigration and Integration (OFII). In November 2019, the Administrative Court of Paris thus
ordered the Prefecture to increase the number of daily appointments. 11

Asylum procedure: Decentralised missions in French cities out of the Paris region almost doubled
from 23 in 2018 to 42 in 2019 with the aim to accelerate the examination of asylum claims. The use
of videoconferencing for the purpose of hearings at the National Court of Asylum (CNDA) was
suspended following protests of lawyers, which lead to the appointment of a mediator to find an
agreement between them and the Court. Since no solution was found at the end of 2019, the use of
videoconferencing was still suspended.

Dublin procedure: The regionalisation plan implemented in 2018, whereby only one Prefecture per
region (pble régional) is responsible for the Dublin procedure, was consolidated in 2019.

Age assessments: On 21 March 2019 the French Constitutional Court ruled that bone tests
determining the age of young migrants are not unconstitutional, stating that the existence of a margin
of error does not make the use of the test unconstitutional.'? Civil society organisations are further
concerned about the evaluation system which has deteriorated in certain circumstances following the
introduction in 2018 of an automated database aiming at “better guaranteeing child protection and at
the prevention of illegal entry and stay of foreigners in France”.1® As a result, all young persons
applying for support as unaccompanied children are now required to register at Prefectures by
providing their personal information, including fingerprints, photographs and relevant documents.

10
11

12
13

European Commission, ‘Member States’ notifications of the temporary reintroduction of border control at
internal borders pursuant to Article 25 et seq. of the Schengen Borders Code’, available at:
https://bit.ly/2NVEDGs.

Council of State, 16 October 2019, available in French at: https://bit.ly/2wHgW8p.

Council of State, 31 July 2019, Decision 410347, available in French at: https://bit.ly/38]VdRH.
Administrative Court of Paris, Order 1924867/9, 25 November 2019, available in French at:
https://bit.ly/3ajddxq.

Constitutional Court, 2018-768, available in French at: https://bit.ly/2EJEYDbS.

Article L.611-6-1 Ceseda, inserted by Article 51 Law n. 2018-778 of 10 September 2018.
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Reception conditions

Financial allowance: Since November 2019, the credit card on which the financial allowance is being
provided to asylum seekers can no longer be used for withdrawing cash. The card can only be used
for payments, both online and in shops. This limits the possible use of money by asylum seekers, and
has been strongly criticized by NGOs.

Housing: France is still failing to meet its obligation to provide accommodation to all asylum seekers
as less than 50% of asylum seekers were accommodated at the end of 2019. Due to the lack of
places, several informal camps are still present in Paris as of early 2020, despite many dismantlement
operations by the authorities. In Calais, police evictions have increased to record levels according to
a report published in 2019. 14

Health care: Since January 2020, a 3 months residence requirement applies to all asylum seekers
before they can benefit from the universal healthcare insurance (PUMA). The aim of this measure,
severely criticised by NGOs and several institutions, seems to be to discourage people to come to
France and apply for asylum for health reasons.

Special reception needs of vulnerable groups: In 2019, the Ministry of Interior ordered the
Prefectures to increase the number of places for asylum seekers with disabilities and to establish
places dedicated to women who are victims of violence or trafficking. About 300 places dedicated to
these vulnerable women have been created in 2019. However, the objective of having 2% of places
dedicated to persons with disabilities has not been reach in 2019 and must be achieved in 2020.

Detention of asylum seekers

®,
0.0

Detention conditions: In 2019, the maximum length of detention has been extended from 45 to 90
days.'® As a result, tensions and violence in detention centres are increasing.

Content of international protection

*,
*

*,
0.0

Housing: In 2019, 3,503 new places were created in temporary accommodation centres (Centres
provisoires d’hébergement, CPH) for beneficiaries of international protection. The actual overall
capacity of CPH reaches 8,710 places.

Education: The number of hours of French classes that must be attended by beneficiaries of
international protection has increased from 240 to 400 hours in 2019.

14

15

The Human Rights Observers Project, Forced Evictions in Calais and Grande-Synthe, June 2019,
https://bit.ly/2KHQOK?.
Article L.552-7 Ceseda, as amended by Article 29 Law n. 2018-778 of 10 September 2018.

18


https://bit.ly/2KHQoK7

Asylum Procedure

A. General

1. Flow chart
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2. Types of procedures

/ Indicators: Types of Procedures \
Which types of procedures exist in your country?
% Regular procedure: X Yes [ No
= Prioritised examination:16 X Yes 1 No
=  Fast-track processing:7 X Yes 1 No
% Dublin procedure: X Yes [1No
% Admissibility procedure: X Yes [1No
% Border procedure: X Yes [1No
% Accelerated procedure:18 X Yes [1No
< Other:

\&e any of the procedures that are foreseen in the law, not being applied in practice? [ ] Yes

RN/

3. List of the authorities intervening in each stage of the procedure

Competent authority (EN) Competent authority (FR)

Stage of the procedure

Application at the border

Border Unit, Office for the Protection
of Refugees and Stateless Persons
(OFPRA)

Division de I'asile a la frontiere,
Office Francais de Protection des
Réfugiés et Apatrides (OFPRA)

Application on the
territory

Prefecture / French Office for
Immigration and Integration (OFII)

Préfecture / Office Francais de
I'Immigration et I'Intégration (OFII)

Dublin procedure

Prefecture

Préfecture

Accelerated procedure

Office for the Protection of Refugees
and Stateless Persons (OFPRA)

Office Francais de Protection des
Réfugiés et Apatrides (OFPRA)

Refugee status
determination

Office for the Protection of Refugees
and Stateless Persons (OFPRA)

Office Francais de Protection des
Réfugiés et Apatrides (OFPRA)

Appeal

National Court of Asylum (CNDA)

Cour nationale du droit d’asile
(CNDA)

Onward appeal

Council of State

Conseil d’Etat

Subsequent application
(admissibility)

Office for the Protection of Refugees
and Stateless Persons (OFPRA)

Office Francais de Protection des
Réfugiés et Apatrides (OFPRA)

4. Number of staff and nature of the determining authority

Name in English

Number of
staff

Ministry responsible

Is there any political interference
possible by the responsible
Minister with the decision
making in individual cases by

French Office for the

the determining authority?

Protection of Refugees and 814 Ministry of Interior []Yes X No
Stateless Persons (OFPRA)
Source: OFPRA.
16 For applications likely to be well-founded or made by vulnerable applicants. See Article 31(7) recast Asylum
Procedures Directive. This is now included in Article L.723-3 Ceseda.
7 Accelerating the processing of specific caseloads as part of the regular procedure.
18 Labelled as “accelerated procedure” in national law. See Article 31(8) recast Asylum Procedures Directive.
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The OFPRA is responsible for examining applications for international protection and competent to take
decisions at first instance. It is an administrative body falling under the responsibility of the Ministry of
Interior and its institutional independence is explicitly laid down in law, which means that it does not take
instructions from the Ministry of Interior.2® In 2018, the budget of the OFPRA amounted to € 71,4 million,
of which 69% was allocated to staff expenses.

As of June 2019, the OFPRA was composed of 814 staff members, of which 339 were caseworkers
responsible for examining applications for international protection. A majority of these caseworkers (236
out of 339) had up to 3 years of experience. OFPRA has marked regular staff increases since 2015.%

As regards its internal structure, the OFPRA has different units dealing with different procedures as well
as different asylum applicants. This includes a unit entitled “asylum at the border”, which is responsible
exclusively for claims lodged in waiting zones and detention centres. The OFPRA has also set up five
thematic groups (“groupes de référents thématiques™) of about 20-30 staff each dealing with vulnerable
applicants, as will be explained further below. Another administrative arrangement visible in the OFPRA
relates to the units which are organised according to geographical criteria.

Quality control of OFPRA’s activities was first introduced in September 2013 as part of the action plan to
reform the determining authority and is now considered as a crucial tool to identify dysfunctions and
address them accordingly, e.g. through enhanced training, information sharing and the issuance of
instructions. To date, three quality controls have been conducted by OFPRA in 2013, 2015 and 2017. The
results of the monitoring are available online.?!

5. Short overview of the asylum procedure

An asylum application in France may be made:

- On the territory;

- At the border, in case the asylum seeker does not possess valid travel documents to enter the
territory, including when he or she is placed in a waiting zone. In this case the person makes an
application for admission to the territory on asylum grounds;

- From an administrative detention centre, in case the person is already being detained for the
purpose of removal.

Registration: In order to lodge an asylum application on the territory, asylum seekers must first present
themselves to the local competent orientation platform (plateforme d’accueil de demandeurs d’asile,
PADA) whose task is to centralise the collection of intentions to lodge asylum claims and to give
appointments to asylum seekers to the “single desk” (guichet unique de demande d’asile, GUDA) of the
Prefecture. At the single desk their asylum claim is first registered and they are granted an asylum claim
certification.?? The certification is equivalent to the temporary residence permit.

If it is granted, the person enters into the asylum procedure and has to complete his or her application
form in French and send it to OFPRA within a 21 calendar day period, under both regular and accelerated
procedures.

19 Article L.721-2 CESEDA.

20 OFPRA has seen regular staff increases since 2015 as a result of increases in its job ceiling (+55 FTEs in
2015, +140 FTEs in 2016, +115 FTEs in 2017 and +15 FTEs in 2018); See EASO, Annual Report on the
Situation of Asylum in the European Union 2018, June 2019, available at: https://bit.ly/373eFkq, 103.

21 OFPRA, Contréle qualité: premier exercice d’évaluation, September 2014, available in French at:
https://bit.ly/2KhfZZ6; Contréle qualité: deuxiéme exercice d’évaluation, May 2016, available in French at:
https://bit.ly/2kgUqvO; Contréle qualité: troisieme exercice d’évaluation, November 2018, available in French
at: https://bit.ly/2GJPZmD.

22 Conditions for the certification to be delivered and renewed are described in the Decree n. 2015-1166 of 21
September 2015 of the Ministry of Interior.
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Asylum seekers under a Dublin procedure also receive an asylum claim certification but this specifies that
they are under a Dublin transfer procedure. Asylum seekers are not allowed to lodge their application with
OFPRA if another state accepts responsibility for their asylum claim. The certification does not allow travel
to other Member States.

The certification is not delivered to asylum seekers having introduced a claim at the border or from a
detention centre. In addition, the Prefecture may refuse to grant an asylum claim certification for two
reasons, thus banning the foreign national from remaining on the French territory:
(a) The foreign national introduces a subsequent application after the final rejection of his or her first
subsequent application; or
(b) The foreign national is subject to a final decision of extradition towards another country than his
or her country of origin, or if he or she is subject to a European Arrest Warrant or an arrest warrant
issued by the International Criminal Court.

Accelerated / regular procedure: The placement under an accelerated procedure does not imply a
refusal to grant an asylum claim certification. There are different grounds for channelling a claim into an
accelerated procedure. In particular, OFPRA has to process asylum claim under accelerated procedures
where the applicant: (a) originates from a safe country of origin; or (b) lodges a subsequent application
which is not inadmissible.

The Prefecture channels an asylum claim under accelerated procedures in the following cases:

(a) The asylum seeker refuses to be fingerprinted;

(b) When registering his or her claim, the asylum seeker has presented falsified identity or travel
documents, or provided wrong information on his or her nationality or on his or her conditions of
entry on the French territory or has introduced several asylum claims under different identities;

(c) The claim has not been made within 90 days after the foreign national has entered the French
territory or he or she has remained unlawfully on French territory after his or her arrival for 90
days before registering the claim;

(d) The claim has only been made to prevent a notified or imminent removal order; or

(e) The presence of the foreign national in France constitutes a serious threat to public order, public
safety or state security.

In addition, OFPRA can decide by itself to process a claim under an accelerated procedure under three
other grounds (see section on Accelerated Procedure).

In these cases, an accelerated procedure means that the person has 21 calendar days to lodge his or her
application with OFPRA and that the latter has, in theory, 15 days to examine and decide on the case.
The deadlines are even more limited both for the asylum seeker and OFPRA if the person is held in
administrative detention. The accelerated procedure does not entail lower social rights than under the
regular procedure. Yet, following the 2018 reform, the law provides for the termination of reception
conditions for certain categories of asylum seekers whose claims are rejected in the accelerated
procedure.

The Prefectures as well as OFPRA are under the administrative supervision of the Ministry of Interior. A
single procedure applies. French legislation provides for systematic personal interviews of applicants at
first instance; except if OFPRA is about to take a positive decision or if the asylum seeker's medical
situation prevents him/her from attending the interview. All personal interviews are conducted by OFPRA.
Asylum seekers can be accompanied to their interview by a third person (e.g. a lawyer or member of an
accredited NGO). This third person cannot intervene during the interview but may formulate remarks at
the end of the interview. This provision also applies to claims introduced at the border and from detention.
After the asylum seeker and potential third person have been heard, the caseworker writes an account
and a draft decision. The caseworker’s decision must be signed and validated by the Head of section, but
in practice around one-third of caseworkers, who have significant professional experience, are allowed to
sign their own decisions.
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Appeal: The CNDA is the specialised Administrative Court handling appeals against all administrative
decisions of the Director General of OFPRA related to an asylum application. This appeal must be lodged
within 1 month after the notification of OFPRA’s decision to the applicant. The appeal has automatic
suspensive effect for all applicants in the regular procedure, and for those in the accelerated procedure
who do not fall under the safe country of origin concept, subsequent application, or threat to public order.
Appeals have no suspensive effect if they concern an inadmissibility decision or asylum claims introduced
from detention (see Registration). The CNDA examines the appeal on facts and points of law. It can annul
the first instance decision, and therefore grant subsidiary protection status or refugee status, or confirm
the negative decision of OFPRA. In some special cases, if the procedural guarantees of the personal
interview have not been respected by OFPRA, it can also send the case back to OFPRA for re-
examination.

An onward appeal before the Council of State can be lodged within 2 months after the naotification of the
CNDA decision. The Council of State does not review all the facts of the case, but only points of law such
as compliance with rules of procedure and the correct application of the law by the CNDA. If the Council
of State annuls the decision, it refers it to the CNDA to decide again on the merits of the case, but it may
also decide to rule itself for good on the granting or refusal of protection. The appeal before the Council
of State has no suspensive effect on a removal order issued by the Prefecture following a negative
decision of the CNDA.

Border procedure: A specific border procedure to request an admission to the territory on asylum
grounds is provided by French legislation for persons arriving on French territory through airports or
harbours. The Border Unit of OFPRA interviews the asylum seekers and formulates a binding opinion that
is communicated to the Ministry of Interior. If OFPRA issues a positive opinion, the Ministry has no choice
but to authorise the entry on the French territory, except on grounds of threat to national security. This
interview is conducted to check whether the applicant’s claim is not manifestly unfounded. The concept
of “manifestly unfounded” claims is described in the law and concerns claims that are “irrelevant” or
“lacking any credibility”.

If the asylum application is not considered to be manifestly unfounded, the foreign national is authorised
to enter French territory and is given an 8-day temporary visa. Within this time frame, the asylum seeker
has to report to a PADA with a view to obtaining an appointment at the single desk. The Prefecture will
examine whether to grant the person an asylum claim certification and, if so, will channel the application
into the appropriate procedure. OFPRA then processes the asylum application as any other asylum
application lodged on the territory. If the asylum application is considered manifestly unfounded or
inadmissible or is the responsibility of another Member State, the Ministry of Interior refuses to grant entry
to the foreigner with a reasoned decision. The person can lodge an appeal against this decision before
the Administrative Court within a 48-hour deadline. If this appeal fails, the foreigner can be expelled from
the country.
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B. Access to the procedure and registration

1. Access to the territory and push backs

Indicators: Access to the Territory
1. Are there any reports (NGO reports, media, testimonies, etc.) of people refused entry at the
border and returned without examination of their protection needs? X Yes []No

2. Is there a border monitoring system in place? []Yes X No

Persons refused entry into the territory after arriving at the border have the possibility to ask for a “full
day” (jour franc) that allows them to be protected for removal for 24 hours.2? In the case of adults, this
right must be requested, whereas under the law unaccompanied children cannot be removed before the
expiry of the jour franc unless they specifically waive it.

The jour franc does not apply to refusals of entry issued at land borders or in Mayotte since September
2018, in accordance with the modifications adopted by the 2018 reform.2*

In 2018, the French police recorded 71,274 refusals of entry at the border, compared to 85,408 in 2017.
Not date was made available for the year 2019, however.?®

In December 2019, several NGOs have requested a parliamentary commission with the aim to investigate
violations of the law at the border.2®6 The issues reported by these NGOs include violent practices,
pushbacks, the absence of medical and social care as well as a lack of support to vulnerable applicants
including unaccompanied minors.

1.1. Access at the Italian land border

Reports of people simply being refused entry without their protection needs being taken into account at
the Italian border continued in 2019.27 A network of researchers focusing on the Italian land border has
also been established in 2018 to raise awareness on the issue and to establish a dialogue with civil
society.?® Since 2015, the French police has implemented operations to close the border and to prevent
asylum seekers coming from Italy from entering France. The closure of the border has been maintained
and police operations have been reinforced in recent years, as France maintains controls at its Schengen
borders for three consecutive years. In 2019, the Government issued two decisions of temporary
reintroduction of border control at internal borders, which have been notified to the European Commission.
The first temporary border control applied from the period of 1 May to 31 October 2019; while the second
temporary border control is valid since 1 November and up until 30 April 2020.2° Moreover, it should be
noted that the Council of State validated in October 2019 a temporary border control decision that had

23 Article L.213-2 Ceseda.

24 Article L.213-2 Ceseda, as amended by Article 18 Law n. 2018-778 of 10 September 2018. Note that in
response to a report by the General Controller of Places of Detention (CGLPL), the Ministry of Interior stated
in June 2018 that the jour franc does not apply in the context of reintroduction of Schengen border controls:
Ministry of Interior, Response to the CGLPL, 18-019754-A/BDC-CARAC/JT, 7 June 2018, available in French
at: https://bit.ly/2SEfU7K, 5.

25 Projet de loi de réglement 2018 — Rapport annuel de performance de la mission Immigration, asile, intégration,
13 May 2019, available in French at : https://bit.ly/37asL4F, 27.
2 Amnesty International France, La Cimade, Médecins du Monde, Médecins sans Frontieres, Secours

Catholique-Caritas France, Anafé, MRAP, Syndicat des avocats de France, ‘Nous demandons une
commission d’enquéte parlementaire pour le respect des droits des personnes exilées a nos frontieres’, 3
December 2019, available in French at : https://bit.ly/2FS8Vix.

27 See for example : AFP, “J’ai été refoulé trois fois” : a la frontiére franco-italienne, des migrants préts a tout, 4
December 2019, available in French at : https://bit.ly/2su3WkP.

28 See official website available in French at: https://obsmigration.hypotheses.org/.

29 European Commission, ‘Member States’ notifications of the temporary reintroduction of border control at

internal borders pursuant to Article 25 et seq. of the Schengen Borders Code’, available at :
https://bit.ly/2NVEDGs.
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been taken in 2018.3° The Council of State has considered that this measure, which is based on “current
events and the high level of the terrorist threat prevailing in France”, leads to a limitation of the freedom
of movement that is proportionate to the aim pursued.

lllegal police operations at the border have been extended from the Menton and Nice areas since 2016,
to the Hautes-Alpes since 2016. Such practices of mass arrest have had an effect on shifting migratory
routes, leading migrants to take increasingly dangerous routes on the mountains.

According to the Prefect of Alpes-Maritimes, more than 50,000 migrants have been arrested at the border
in 2017,31 of whom a striking 98% are pushed back to Italy.?> The Prefect reported 29,000 migrants
apprehended at the Italian border in 2018. 32 Data covering all French borders was not made available in
2019. However, in the district of Hautes-Alpes (Modane), 1,254 entry bans have been notified in the first
nine months of 2019 according to the authorities, compared to 3,587 in 2018 and 1,900 in 2017.34

Racial profiling by the Border Police and other police forces deployed in the region of Hautes-Alpes have
also been reported, whereby passengers who appear to be of African origin are being controlled in board
trains arriving from Italy.3> Moreover, persons who explicitly express the intention to seek asylum have
been refused entry by the French authorities on the basis that Italy is responsible for their claim, without
being placed under the formal procedure foreseen by the Dublin Regulation.

Border controls have also led to new forms of Detention, including de facto detention in areas such as the
police station of Menton, which cannot be accessed by civil society organisations.3¢ This has been upheld
by the Council of State as lawful during the period necessary for the examination of the situation of
persons crossing the border, subject to judicial control.3” In October 2019, a French Member of European
Parliament was refused access to the police station in Menton as it is not considered formally as a place
of detention.3® In a report on detention conditions in the context of immigration in France, published in
March 2020, the European committee for the prevention of torture (CPT) reported that the material
conditions in the premises in Menton were extremely poor and could undermine the dignity of the people
placed there. The Committee has expressed serious doubts on whether people who are refused entry to
the territory are able to know, understand and exercise their rights.3°

Media reports have documented incidents of unaccompanied children refused entry by police authorities
and directed towards the Italian border.4° The Italian Minister of Interior also accused France of such
practices in October 2018.

30 Council of State, 16 October 2019, available in French at: https://bit.ly/2wHgW 8p.

31 20 minutes, ‘Cote d’Azur : a la frontiére italienne, un nombre reccord de passeurs interpellé¢’, 4 December
2017, available in French at: http://bit.ly/2gMHySh.

32 Ibid.

33 Europe 1, ‘Le préfet des Alpes-maritimes annonce que le nombre de migrants est en baisse dans le
département’, 23 January 2019, available in French at: https://bit.ly/2CD51le.

34 La Provence, ‘Hautes-Alpes : moins de migrants a la frontiére franco-italienne depuis plusieurs mois’, 7
October 2019, available in French at : https://bit.ly/35XZ45j.

35 Politis, ‘Visite surprise d'élus a la police aux frontieres de Menton’, 1 April 2018, available in French at:

http://bit.ly/2jdMOaV.
36 ECRE, Access to asylum and detention at France’s borders, June 2018, available at: https://bit.ly/2JaRrSu,

18-19.

37 Council of State, Order No 411575, 5 July 2017.

38 Francetvinfo, ‘Migrants : Manon Aubry interdite d’accés au centre d’accueil de la police aux frontiéres de
Menton’, 31 October 2019, available in French at : https://bit.ly/2RjtmKaq.

39 Council of Europe, CPT, Rapport au Gouvernement de la République francaise relatif a la visite effectuée en

France par le Comité européen pour la prévention de la torture et des peines ou traitements inhumains ou
dégradants (CPT) du 23 au 30 novembre2018, 24 March 2020, available in rench at : https:/bit.ly/39rfnJw.

40 Republica, ‘Migranti prigionieri per ore”, nuovo caso al confine francese’, 17 July 2019, available in Italian at :
https://bit.ly/2Urx8Vh; News Deeply, ‘Dodging death along the Alpine passage’, 25 January 2018, available
at: https://bit.ly/2H99SDP; France Culture, ‘Quand les mineurs africains sont abandonnés dans la montagne’,
17 November 2017, available in French at: https://bit.ly/3bar89f.
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Despite strong condemnation by monitoring bodies,*! civil society organisations,*? as well as court rulings
condemning Prefectures for failing to register the asylum applications of people entering through Italy,*3
practice remains unchanged. In response to a report by the General Controller of Places of Detention
(CGLPL), the Ministry of Interior stated in June 2018 that refusals of entry are not in contravention of the
law, invoking Article 20(4) of the Dublin Regulation according to which “[w]here an application for
international protection is lodged with the competent authorities of a Member State by an applicant who
is on the territory of another Member State, the determination of the Member State responsible shall be
made by the Member State in whose territory the applicant is present.” Through this statement, the
Ministry implies that asylum applications are made before French officials on Italian soil.

A preliminary inquiry into unlawful police practices in Menton was launched in February 2019, but was
still pending at the beginning of 2020. In July 2019, several NGOs have sent documented requests to the
Prosecutor in Nice and to the Special rapporteur on the human rights of the migrants in order to cease
violations of fundamental rights at the French-Italian border.*®

Local habitants have supported asylum seekers by rescuing them on the mountain, for example in
Nevache, a small village in the Alps.*¢ Others have helped some migrants to reach Nice in order to apply
asylum there.#” The restrictions on access to the territory have been coupled with criminalisation of
humanitarian assistance. Several of these people helping migrants have been prosecuted and ultimately
convicted by French courts. For example, on 8 August 2017, Cedric Herroux received a four-month
suspended sentence by the Court of Appeal of Aix-en Provence for helping migrants.“® The Constitutional
Court held in July 2018 that this sentence was unconstitutional as it violated the fraternity principle,*° and
the Court of Cassation quashed the conviction.5° Convictions continue to be delivered in other cases.5!
On 26 February 2020, the Court of Cassation further held that the protection of acts of solidarity is not
limited to individual and personal actions but also extends to a militant action carried out within an
association.?

41 General Controller of Places of Detention (CGLPL), Rapport de visite des locaux de la police aux frontieres
de Menton (Alpes-Maritimes) — Contrdle des personnes migrantes a la frontiére franco-italienne, June 2018,
available in French at: http://bit.ly/2JjUpzY; National Consultative Commission for Human Rights (CNCDH),
Avis sur la sitation des migrants & la frontiére franco-italienne, 18 June 2018, available in French at:
https://bit.ly/2sKHZdJ.

42 See e.g. Anafé, Persona non grata : Conséquences des politiques sécuritaires et migratoires a la frontiére
franco-italienne, January 2019, available in French at: https://bit.ly/2E2EJQ6; ECRE, Access to asylum and
detention at France’s borders, June 2018, available at: https://bit.ly/2JaRrSu; La Cimade, Dedans, dehors:
Une Europe qui s’enferme, June 2018, available in French at: https://bit.ly/2MrISQj; Forum réfugiés-Cosi, Pour
une pleine application du droit d’asile a la frontiere franco-italienne, 24 April 2017, available in French at:
http://bit.ly/2mQY 26t.

43 See e.g. Administrative Court of Marseille, Order N° 1901068, 18 March 2019; Administrative Court of Nice,
Order No 1701211, 31 March 2017; Order No 1800195, 22 January 2018; Order No 1801843, 2 May 2018.

44 Ligue des Droits de I'Homme, ‘Violences policieres et administratives contre des migrants : une enquéte
préliminaire a Menton’, 5 February 2019, available in French at: https://goo.gl/Ggknbg.

45 Medecins du Monde, ‘Atteintes aux droits a la frontiére franco-italienne’, 16 July 2019, available in French at :
https://bit.ly/2Nycezr.

46 Le Figaro, ‘A la frontiére italienne, les montagnards marchent pour les migrants’, 18 December 2017, available
in French at: http://bit.ly/2CU92Lg.

47 Nice Matin, ‘Un troisiéme convoi de migrants est entré en gare de Nice’, 7 June 2017, available in French at:
http://bit.ly/2mj6ITX.

48 Le Monde, ‘Coupable d’avoir aidé des migrants, Cédric Herrou « continuera a se battre »’, 8 August 2017,

available in French at: http:/lemde.fr/2vhq7rs.

49 Constitutional Court, Decision 717-718, 6 July 2018.

50 Court of Cassation, Decision 17-85.736, 12 December 2018.

51 See e.g. La Croix, ‘Le délit de solidarité est toujours sanctionné’, 15 January 2020, available in French at
https://bit.ly/35UpIBq ; Anafé et al, ‘Les 7 de Briangon lourdement condamné-e-s par le tribunal de Gap’, 13
December 2018, available in French at: https://goo.gl/GxyvYy.

52 Court of Cassation, Decision 19-81.561, 26 February 2020, available in French at: https://bit.ly/2TzksdZ.
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1.2. Access at the Spanish land border

Due to the increasing number of migrants arriving in Spain, the French-Spanish land border has become
one of the main entry points to France since 2018. Spanish media have reported that migrants are pushed
back from France to Spain without appropriate guarantees, in procedures lasting less than 20 minutes.%3
Reports have shown Border Police officials controlling groups of migrants in Hendaye, placing them on
board a van and leaving them at the border instead of handing them over to their Spanish counterparts.>*

Civil society organisations have denounced what appears to be a practice mirroring the methods of the
Border Police on the ltalian border.5> Médécins Sans Frontieres (MSF) alerted in February 2019 that
“[p]eople are denied the opportunity to apply for asylum in France, and minors are not considered as such;
they are routinely turned away and sent back to Spain, instead of being protected by the French authorities
as the law requires.”® Local authorities in Bayonne have also criticised current practice vis-a-vis migrants
arriving from Spain.5”

On 12 November 2018, the French Minister of Interior declared that 10,500 refusal of entry decisions have
been handed at the Spanish land border in the first 10 months of 2018.58 No figures were made available
for 2019.

1.3. Access at airports

In 2018, concerns have been raised with regard to persons seeking to enter France by air. A worrying
development has been witnessed in the waiting zone of Beauvais, near Paris. The Border Police in
Beauvais refused to receive asylum applications where it deemed that the person fell within the scope of
the Dublin Regulation. The situation seems to have changed in 2019 however, according to a declaration
of the police during a visit by ANAFE at the airport in September 2019.

2. Registration of the asylum application

Indicators: Registration
1. Are specific time limits laid down in law for making an application? []Yes X No
% If so, what is the time limit for lodging an application?

2. Are specific time limits laid down in law for lodging an application? X Yes []No
« If so, what is the time limit for lodging an application? 21 days
3. Are registration and lodging distinct stages in the law or in practice? X Yes [] No

4. Is the authority with which the application is lodged also the authority responsible for its
examination? X Yes []No

Once an individual has entered the French territory in order to seek asylum in France, he or she must be
registered as asylum seeker by the French authority responsible for the right of residence, namely the
Prefecture. Then, he or she can lodge an asylum application with OFPRA, the only administration

53 El Pais, ‘Francia usa una medida antiterrorista para devolver migrantes a Espafa’, 1 September 2018,
available in Spanish at: https://bit.ly/2Cxr85Q.

54 Ibid.

55 MSF, ‘Migrants trapped in relentless cycle of rejection on French-Spanish border’, 6 February 2019, available

at: https://goo.gl/CdT9gC. See also Accem et al., ‘Augmentation des arrivées en Espagne : I'Europe doit sortir
la réforme de Dublin de sa paralysie’, 4 December 2018, available in French at: https://goo.gl/8ZCpAg.

56 MSF, ‘Migrants trapped in relentless cycle of rejection on French-Spanish border’, 6 February 2019, available
at: https://goo.gl/CdT9gC.

57 New York Times, ‘French Mayor Offers Shelter to Migrants, Despite the Government's Objections’, 12
February 2019, available at: https://goo.gl/VeSviC.

58 Le Monde, ‘Paris et Madrid défendent leur coopération sur la question migratoire’, 13 November 2018,

available in French at: https://goo.gl/5gafGT.
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competent to examine asylum applications. However, there is a specific procedure for people who seek
asylum from an administrative detention centre, in case they are already detained for the purpose of
removal.

2.1. Making and registering an application

French law does not lay down strict time limits for asylum seekers to make an application after entering
the country.

However, the law specifies that one reason why OFPRA shall process an asylum claim in Accelerated
Procedure is that “without legitimate reason, the applicant who irregularly entered the French territory or
remained there irregularly did not introduce his or her asylum claim in a period of 90 days as from the
date he or she has entered the French territory.”® Prior to the 2018 reform, this time limit was 120 days.
In Guiana, the time limit is 60 days.5°

The registration of asylum claims in France is conducted by “single desks” (guichet uniques de demande
d’asile, GUDA) introduced in order to register both the asylum claim and the need for material reception
conditions. There are 34 GUDA across France.5!

In order to obtain an appointment at the GUDA, asylum seekers must present themselves to orientation
platforms (Plateformes d’accueil de demandeurs d’asile, PADA). Local organisations are responsible for
this pre-registration phase and make appointments at the Prefecture for the asylum seekers. According
to the law, the appointment has to take place within 3 working days after asylum seekers have expressed
their intention to lodge an asylum claim.®? This deadline can be extended to 10 working days when a large
number of foreign nationals wishing to introduce an asylum claim arrive at the same time.%3

While the introduction of the “single desk” system in 2015 aimed at reducing delays relating to registration
and avoid long lines of people presenting themselves in front of Prefectures, this additional step has led
to more complexity and delays in accessing the procedure in practice. To restore the 3-day time limit, the
Minister of Interior published a Circular on 12 January 2018 which increased the staff in Prefectures and
in the French Office for Immigration and Integration (OFII) to reorganise services. This plan ensures fully
operational GUDA every day of the week, as well as overbooking to compensate for ‘no show’
appointments.%

The average waiting time for appointments at the GUDA from the PADA has decreased since 2018. In
2019, the average time at national level was 5,8 days.%® However, during specific periods (especially
during summer) and in some cities (e.g. in Caen, Lille, Marseille and Nantes) the waiting time sometimes
exceeded 30 days. In July 2019, the Council of State has recognised that the waiting time for appointment
remained a current issue and urged the authorities to take appropriate measures to comply with the legal
time foreseen before January 2020.66

Moreover, asylum seekers have faced difficulties in accessing the PADA, especially in the lle-de-France
region (Paris and surroundings). Since May 2018, the French Office of Immigration and Integration (OFII)
operates a telephone appointment system in this region, whereby applicants obtain an SMS appointment
to appear before a PADA, which in turn books them an appointment with the GUDA to register their

59 Article L.723-2(1ll)(3) Ceseda, as amended by Article 6 Law n. 2018-778 of 10 September 2018.

60 Art. L.767-1 Ceseda.

61 The list of GUDA is available at: http://bit.ly/2EqOpV6.

62 Article L.741-1 Ceseda.

63 Ibid.

64 Circulaire NOR INTV1800126N du 12 janvier 2018 Réduction des délais d’enregistrement des demandes
d’asile aux guichets uniques, available in French at: http://bit.ly/2EEPKJQ.

65 Figure disseminated by OFII during a meeting with NGOs in January 2020.

66 Council of State, 31 July 2019, Decision 410347, available in French at : https://bit.ly/38jVdRH.
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application.®” The telephone appointment system therefore constitutes an additional administrative layer
in the registration process. Since its launch on 2 May 2018 and until 31 December 2018, the telephone
platform answered 61,957 calls and granted 46,139 appointments for registration. However, figures
(“chiffres noirs”) made available by the Prefecture of lle-de-France reveal much higher numbers of calls
made to the platform. According to La Cimade, these figures indicate that nearly 90% of calls made to the
OFII telephone service until the end of 2018 were unsuccessful.8

NGOs have criticised the telephone platform as inefficient, referring to people unsuccessfully attempting
to call several times, or waiting for over half an hour on the phone before speaking to OFII. In addition,
despite initial announcements of free-of-charge access, calls to the telephone platform are charged 0,15
to 0,19 € per minute by phone operators. The cost can be exorbitant for asylum seekers given that they
have no access to reception conditions before their claim is registered and are often destitute.5®

In February 2019, following an urgent action (référé-liberté) brought by several civil society organisations,
the Administrative Court of Paris ordered OFII to deploy at least two more full-time staff members until
the end of February 2019 so as to reinforce the capacity of its telephone platform.”® For the asylum
seekers directly concerned by the action, the Court ordered OFII to grant appointments within 48 hours.
The Court acknowledged the efforts of OFIl to overcome delays and avoid physical queues before the
different PADA in Paris. However, it held that the technical and practical obstacles to access to the
telephone platform have resulted in “virtual queues” of asylum seekers who do not manage to receive a
response despite repeated attempts during several days.

In November 2019, another legal action was filed by several NGOs. The Administrative Court of Paris
ordered the Prefecture to increase the number of daily appointments up to 100 for the lle de France region
and urged the OFII to take the necessary steps to set up a free phone number.”* However, the Court did
not ordered to provide another way to obtain appointment in this region.

Between 2 May 2018 and 7 January 2020, OFIl had granted 110,468 appointments to PADA via its
telephone service.”? The majority of asylum seekers using the service came from Afghanistan, followed
by Somalia and Céte d’lvoire.

At the GUDA, it is not mandatory to provide an address (domiciliation) to register asylum seekers’ claims.
However, as long as administrative notifications are still sent by mail, asylum seekers have to provide an
address for the procedure to be smoothly conducted. An address certificate (déclaration de domiciliation)
is also necessary to benefit from certain social benefits, in particular the Universal Medical Protection
(PUMA). A specific form to declare asylum seekers’ address is available since 20 October 2015.

In order for their claim to be registered by the Prefecture, asylum seekers have to provide the following:"3
- Information relating to civil status;
- Travel documents, entry visa or any documentation giving information on the conditions of entry
on the French territory and travel routes from the country of origin;
- 41D photos; and
- In case the asylum seeker is housed on his or her own means, his or her address.

67 OFII, ‘Une plateforme téléphonique pour les demandeurs d’asile en Tle-de-France’, 2 May 2018, available in
French at: https://goo.gl/LqUc7R.

68 AIDA, ‘France: nearly 90% of calls to Paris phon registration platform missed’, 19 April 2019, available at:
https://bit.ly/3bd9JwL.

69 Ligue des Droits de 'THomme et al., ‘Campements, loterie, service payant : le systeme d’asile ne répond plus’,

7 February 2019, available in French at: https://goo.gl/UlyPaG.
70 Administrative Court of Paris, Order 1902037, 13 February 2019, available in French at: https://goo.gl/Fv4vGA4.
1 Administrative Court of Paris, Order 1924867/9, 25 November 2019, available in French at:
https://bit.ly/3ajddxq.
72 OFII on Twitter, 7 January 2020. Available in French at : https://bit.ly/3anjZSS.
3 Article R.741-3 Ceseda.
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The asylum claim certification

Itis only once the asylum claim certification (attestation de demande d’asile) has been granted that a form
to formally lodge the asylum application is handed to the applicant. Specific documentation is also handed
to the asylum seeker in order to provide him or her information on:

- The asylum procedure;

- His or her rights and obligations throughout the procedure;

- The consequences that violations of these obligations might have;

- His or her rights and obligations in relation to reception conditions; and

- Organisations supporting asylum seekers.

The asylum claim certification is delivered for a specific period of time, renewable until the end of the
procedure. Depending on the procedure, the period of validity varies:”
- Under the regular procedure, the asylum claim certification is valid for an initial period of time of
1 month, renewable for 9 months and 6 months afterwards (as many times as necessary);
- Under the accelerated procedure, the asylum claim certification is valid for an initial period of time
of 1 month, renewable for 6 months and 3 months (as many times as necessary);
- Under the Dublin procedure, the asylum claim certification is valid for an initial period of time of 1
month, renewable for 4 months (as many times as necessary). However, persons under a Dublin
procedure are not given a form to lodge their application with OFPRA.

The Prefecture may refuse to grant an asylum claim certification for 2 reasons:’®
(a) The foreign national introduced a subsequent application after the final rejection of his or her first
subsequent application; or
(b) The foreign national is subject to a final decision of extradition towards another country than his
country of origin, or if he is subject to a European Arrest Warrant or an arrest warrant issued by
the International Criminal Court.

If foreign nationals are refused an asylum claim certification, they are refused the right to stay on the
French territory and to introduce an asylum claim. They might be placed in an administrative detention
centre in view of their removal.

In addition, the renewal of an asylum claim certification can be refused, or the asylum claim certification
can be refused or removed when:7®

(a) OFPRA has taken an inadmissibility decision because the asylum seeker has already been
granted asylum in another EU Member State or third country, where the protection provided is
effective; or the subsequent application is inadmissible;

(b) The asylum seeker has withdrawn his or her asylum claim;

(c) OFPRA has closed the asylum claim. OFPRA is entitled to close an asylum claim if it has not
been lodged within 21 days; or if the asylum seeker did not present him or herself to the interview;
or if the asylum seeker has consciously refused to provide fundamental information; or if the
asylum seeker has not provided any address and cannot be contacted;””

(d) Afirst subsequent application has been introduced by the asylum seeker only to prevent a notified
or imminent order of removal;

(e) The foreign national introduced a subsequent application after the final rejection of his or her first
subsequent application; or

(f) The foreign national is subject to a final decision of extradition towards another country than his
country of origin, or if he is subject to a European arrest warrant or an arrest warrant issued by
the International Criminal Court. In case of a refusal, or refusal of a renewal, or removal of the

& Ministerial ruling on application of Article L.741-1 Ceseda, published on 9 October 2015.

75 Article L.741-1 Ceseda.

76 Article L.743-2 Ceseda, as amended by Article 12 Law n. 2018-778 of 10 September 2018.
i Article L.723-13 Ceseda.
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asylum claim certification, the asylum seeker is not allowed to remain on the French territory and
this decision can be accompanied by an order to leave the French territory (OQTF);

(g) OFPRA has taken a negative decision on an application lodged by an asylum seeker subject to
an expulsion order or entry ban.

In parallel to the registration of the claim at the Prefecture, the file of the asylum seeker is transferred to
OFII that is responsible for the management of the national reception scheme.

2.2.  Lodging an application

Following registration, if the Dublin Regulation does not apply, the asylum seeker has 21 calendar days
to fill in the application form in French and send it by registered mail to OFPRA, the determining authority
in France.”® In order for the claim to be processed by OFPRA, the filled and signed application form as to
be accompanied by a copy of the asylum claim certification, 2 ID photos and, if applicable, a travel
document and the copy of the residence permit. The file must contain a short explanation of the grounds
of the claim in French.

A specific procedure applies in Guiana, Martinique and Guadeloupe: when there is an important
increase of applications for international protection during three months in a row, the authorities have the
possibility to take special measures during a period of 18 months maximum. This includes the possibility
to require that the application for international protection is being lodged with OFPRA in person and within
7 days following registration.”

Upon receipt of the claim, OFPRA shall inform the asylum seeker as well as the competent Prefect and
the OFII that the claim is complete and ready to be processed. In case the claim is incomplete the asylum
seeker has to be asked to provide the necessary missing elements or information within 8 additional days;
3 days in Guiana, Martinique and Guadeloupe in special circumstances.8 When OFPRA receives a
complete application within the required deadlines, it registers it and sends a confirmation letter to the
applicant. If the information is not sent or filed in after the deadline, OFPRA refuses to lodge the application
and takes a decision discontinuing the processing of the claim. If the case is not reopened within 9 months,
a new claim is considered as a Subsequent Application.

Finally, the requirement to write the asylum application in French remains a serious constraint. For asylum
seekers who do not benefit from any support through the procedures and who may face daily survival
concerns, not least due to lack of accommodation, the imposed period of 21 days is very short.

2.3. Applications lodged in detention

In administrative detention centres, the notification of the individual’s rights, read out upon arrival,
indicates that he or she has 5 calendar days to claim asylum. This 5-day deadline is strictly applied. That
said, the CNDA has shown some flexibility in the specific cases of persons transferred between detention
centres. In one case decided in April 2018, the individual had been notified of the right to seek asylum
within 5 days upon his arrival in a detention centre. Four days later — before the expiry of the deadline —
he was transferred to another facility and was informed again of the right to make an asylum application
within 5 days. The Court found that, since the former deadline had not expired upon the second notification
of the right to claim asylum, the applicant could rely on the latter notification in good faith.8!

8 Article R.723-1 Ceseda.

& Decree 2019-1329 of 9 December 2019 on procedures for processing asylum requests in the Antilles and
Guyana and modifying the rules for appealing against OFPRA decisions, available in French at:
https://bit.ly/3ajeKDz.

80 Article R.768-1 Ceseda.

81 CNDA, M. D., Decision No 17024302, 6 April 2018, available in French at: https://bit.ly/2BP0geZ.
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The 5-day deadline is not applicable if the person calls upon new facts occurring after the 5-day deadline
has expired,?? although this last condition does not apply to asylum seekers coming from a Safe Country
of Origin.83

Asylum seekers in detention can benefit from legal and linguistic assistance with a view to applying.8
According to the CNDA, which examines appeals against inadmissible asylum applications in detention
centres, the 5-day deadline may not be contested on the ground that the asylum seeker did not benefit

from effective legal and linguistic assistance in detention, or on the basis of facts occurring prior to the
deadline which the person was not aware of at the time.8%

C. Procedures

1. Regular procedure

1.1. General (scope, time limits)

Indicators: Regular Procedure: General
1. Time limit set in law for the determining authority to make a decision on the asylum application
at first instance:#8 6 months

2. Are detailed reasons for the rejection at first instance of an asylum application shared with the
applicant in writing? X Yes []No

3. Backlog of pending cases at first instance as of 31 December 2019: Not available

The determining authority in France, OFPRA, is a specialised institution in the field of asylum, under the
administrative supervision of the Ministry of Interior since November 2007 (see Number of staff and nature
of the determining authority). A time limit of 6 months is set for OFPRA to take a decision under the regular
procedure.®” When a decision cannot be taken within 6 months, OFPRA has to inform the applicant
thereof within 15 calendar days prior to the expiration of that period.8 An additional 9-month period for
OFPRA to take a decision starts and, under exceptional circumstances, it can even be extended for 3
more months.8® Nevertheless, the law provides no consequences to non-compliance with these time
limits.

In 2017, the French Presidency set a target processing time of 2 months for asylum applications examined
by OFPRA.%® However, the average first-instance processing time for all procedures was 161 days in
2019,°t up from 150 in 2018 and thus reflecting a consistent increase in the length of the procedure.

An action plan for the reform of OFPRA, adopted on 22 May 2013, has been implemented since
September 2013. It includes a monitoring mechanism of the quality of the decisions taken through an
assessment of several sample cases. In addition, a “harmonisation committee”, chaired by the Executive
Director, was created to harmonise the doctrine, including monitoring the jurisprudence of the CNDA.®2

82 Article L.551-3 Ceseda.

83 Ibid. If the claim by a national of such a country is made within the 5-day period, however, it cannot be deemed
inadmissible: Administrative Court of Versailles, Order No 1800897, 9 February 2018.

84 Article L.551-3 Ceseda.

85 CNDA, Decision No 16037938, 25 July 2017.

86 Article R.723-2 Ceseda.

87 Article R.723-2 Ceseda.

88 Article R 723-3 Ceseda.

89 Article R.723-2 Ceseda.

%0 Le Monde, ‘Le gouvernement fait de la réduction du délai de demande d’asile une des clés du plan migrants’,
12 July 2017, available in French at: https://goo.gl/rz18KD.

a1 OFPRA, Les premiéres données de l'asile 2019 a 'OFPRA, 21 January 2020, available in French at:
https://bit.ly/38zItHM.

92 See a description of the action plan for the reform of OFPRA, 2014 Activity report, 10 April 2015, 54-55.
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An agreement was signed in 2013 between the OFPRA’s Director General and the UNHCR
Representative in France establishing quality controls and an evaluation grid with criteria on three main
stages of the examination of asylum cases: interview, investigation and decision. The objective is to
envisage useful measures for the improvement of the quality of the decisions.

In this context, three evaluations were carried out by OFPRA and UNHCR in 2013,2015 and 2017, based
on representative samples of asylum decisions taken in 2013 and 2014 and the first half of 2016
respectively. The results of the monitoring are available online.®? At the time of writing (March 2020), there
was no information on whether another evaluation would be conducted in 2020.

The latest report published in November 2018 contained mostly positive conclusions concerning
interviews and decision-making at OFPRA. It confirmed diminishing disparities between OFPRA and
UNHCR examiners’ positions. As mentioned in the previous quality control reports, no major difference
was noticed in OFPRA’s treatment of asylum applications under the accelerated procedure and under the
regular procedure.

However, important shortcomings were highlighted. In 12% of the case files under review, it was deemed
that the interview report was difficult to read. Moreover, it was found that for as high as 13% of the cases,
the way interviews were conducted showed that no complementary questions were asked by OFPRA
when the statements of the asylum seeker were considered to be insufficiently consistent or credible.
Also, in more than 30% of the cases, no question is mentioned in the interview report about the
circumstances under which the asylum seeker had written his or her asylum narrative. In 12% of the cases
reviewed, no mention was found in the interview report ensuring that the correct understanding of the
interpreter by the asylum seeker had been checked. In about 10% of the cases reviewed, the examiners
expressed a disagreement as to the relevance of the decision taken. In more than 20% of the cases
reviewed, the legal reasoning applied was found to be insufficiently thorough. A lack of assessment of the
probative value of the relevant documents of the case was also highlighted.

Taking into account the results of these quality controls, regular trainings are being provided to
caseworkers, in particular regarding the interview, the assessment of proof and supportive documents
and the reasoning of decisions taken. Trainings are provided in-house by OFPRA as well as a by EASO.%

1.2. Prioritised examination and fast-track processing

The law provides for the possibility for OFPRA to give priority to applications introduced by vulnerable
persons having identified “specific needs in terms of reception conditions” or “specific procedural needs”.®®
No information is available on the use of this provision in recent years.

Since 2013, OFPRA also conducts decentralised and external missions in order to accelerate the
examination of claims from seekers with specific nationalities or having specific needs. This means that
interviews are being held in certain cities, instead of being held on the premises of OFPRA in the Paris
region. This has resulted in 42 decentralised missions in 2019 (compared to 23 in 2018) which were
conducted in Metz, Lyon, Rennes, Toulouse, Montpellier, Strasbourg and Nantes and overseas
departments (12).%

93 OFPRA, Contréle qualité: premier exercice d’évaluation, September 2014, available in French at:
https://bit.ly/2KhfZZ6; Contréle qualité: deuxieme exercice d’évaluation, May 2016, available in French at:
https://bit.ly/2kgUqvO; Contréle qualité: troisieme exercice d’évaluation, November 2018, available in French
at: https://bit.ly/2GJPZmD.

94 OFPRA, 2018 Activity report, March 2019, available in French at: https://bit.ly/32y7dNR, 72.

9% Article L.723-3 Ceseda.

9% OFPRA, ‘Les premiéres données de l'asile 2019 a I'OFPRA, 21 January 2020, available in French at:
https://bit.ly/38zItHM.
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OFPRA also conducted missions abroad. This included 15 missions in cooperation with UNHCR to
resettle refugees from Turkey, Lebanon, Jordan, Chad and Niger as well as 16 missions in Europe
following search and rescue operations in Italy and Malta as well as missions to support the asylum
system in Greece.%’

The 2018 reform has introduced the possibility for OFPRA to carry out resettlement missions in the law. %

1.3. Personal interview

Indicators: Regular Procedure: Personal Interview
1. Is a personal interview of the asylum seeker in most cases conducted in practice in the regular
procedure? X Yes []No
< If so, are interpreters available in practice, for interviews? X Yes []No

2. Inthe regular procedure, is the interview conducted by the authority responsible for taking the
decision? X Yes [] No

3. Are interviews conducted through video conferencing? [] Frequently [X] Rarely [ ] Never
\ +« If so, under what circumstances? Physical inability of attending e.g. health; /

held in administrative detention; overseas

The Ceseda provides for systematic personal interviews of applicants. There are two legal grounds for
omitting a personal interview:®®

(a) OFPRA is about to take a positive decision on the basis of the evidence at its disposal; or

(b) Medical reasons prohibit the conduct of the interview.

In practice, OFPRA rarely omits interviews. In 2018, 90,1% of asylum seekers were summoned for an
interview, compared to 97,1% in 2017, 94.1% in 2016 and 95.4% in 2015. The rate of interviews actually
taking place was 77.6% in 2017, compared to 72.4% in 2016 and 76% in 2015.1% Statistics on the number
of interviews in 2019 were not available at the time of writing (March 2020.

All personal interviews are conducted by protection officers from OFPRA. Asylum seekers are interviewed
individually without their family members. A minor child can also be interviewed alone if OFPRA has
serious reasons to believe that he or she might have endured persecutions unknown to other family
members.101 After a primary interview, OFPRA can nevertheless conduct a complementary one and hear
several members of a family at the same time if it is necessary for assessing the risks of persecution.10?

Videoconferencing

As a rule, interviews are conducted in the premises of OFPRA in Fontenay-sous-Bois, east of Paris.
Interviews can be conducted through video conferencing in 3 cases:103

(a) The asylum seeker cannot physically come to OFPRA for medical or family reasons;

(b) The asylum seeker is held in an administrative detention centre; or

(c) The asylum seeker is overseas.

An OFPRA Decision of 14 December 2018 has established the list of approved premises intended to
receive asylum seekers, applicants for stateless status, refugees or beneficiaries of subsidiary protection
heard in a professional interview conducted by OFPRA by an audio-visual communication procedure.1%*

97 Ibid.

98 Article L.714-1 Ceseda, inserted by Article 7 Law n. 2018-778 of 10 September 2018.

99 Article L.723-6 Ceseda.

100 OFPRA, 2017 Activity report, April 2018, available in French at: https://goo.gl/ih5jkG, 50.

101 Article L.723-6 Ceseda.

102 Ibid.

103 Article R.723-9 Ceseda.

104 OFPRA, Decision NOR: INTV1834807S, 14 December 2018, available in French at: https://goo.gl/Jjxxo1l.
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This includes several administrative detention centres, as well as waiting zones (see Border Procedure).
La Cimade noted in a 2018 report that videoconferencing has negative effects on the quality of interview
in detention. This was mainly due to material problems, communication difficulties as well as interpretation
issues.105

In 2018, 2.2% of all interviews were conducted through video conferencing, compared to 3.1% in 2017
and 4,2% in 2016.

Accompaniment by a third party

Asylum seekers have the possibility to be accompanied by a third person, either a lawyer or a
representative of an accredited NGO.1% |n a Decision of 30 July 2015, OFPRA’s Director-General has
detailed the conditions for the organisation of the interview. The third person has to inform OFPRA, to the
extent possible, 7 days prior to the interview in the regular procedure and 4 days in the accelerated
procedure of his or her intention to accompany an asylum seeker to the interview. The absence of a third
person does not prevent OFPRA from conducting the interview. The third person is not allowed to
intervene or to exchange information with the asylum seeker or the interpreter during the interview, but
he or she can formulate remarks and observations at the end of the interview. These observations are
translated if necessary and written down in the interview report. The interview is also fully recorded.0”

The asylum seeker or the third person can ask to read the interview report before a decision is taken on
the case. At the end of the interview, the asylum seeker and the third person who accompanies him or
her are informed of their right to have access to the copy of the interview. The latter is either immediately
given to the asylum seeker or it is sent before a decision is taken.1% However, neither the law nor the
OFPRA Decision of 30 July 2015 allow for the possibility of providing further comments before the decision
is taken.

According to an OFPRA Decision of 10 December 2018, 30 organisations are authorised to accompany
asylum seekers in interviews.1% These organisations are frequently requested to accompany asylum
seekers, most of the time from applicants not accommodated in the centres they run. However, the lack
of specific funding dedicated to this mission renders such assistance difficult in practice. Only 1.9% of
asylum seekers interviewed in 2018 were accompanied by a third party, compared to 1,8% in 2017).110
Figures for the year 2019 were not available at the time of writing.

Interpretation

The presence of an interpreter during the personal interview is provided if the request has been made in
the application form. Following the 2018 asylum reform, the language declared by the asylum seeker
upon registration at the GUDA is binding for the entire procedure and can only be challenged at the appeal
stage.11!

Failure by OFPRA to provide interpretation may affect the validity of the first instance decision. The
Council of State ruled in 2018 that where the asylum seeker has been unable to communicate and to be
understood during the interview, due to the absence of an interpreter for his or her language or a language

105 La Cimade, Le droit d’asile en retention — Analyse d’'une chimere, June 2018, available in French at:
https://bit.ly/2EWkvIs, 29.

106 Article L.723-6 Ceseda.

107 OFPRA, Decision of 30 July 2015 establishing organisational modalities for the interview according to the
implementation of Article L.723-6 of the Ceseda.

108 Article R.723-7 Ceseda.

109 OFPRA, Decision NOR: INTV1833858S of 10 December 2018 establishing the list of organisations competent
for proposing representatives to accompany asylum seekers or refugees or beneficiaries of subsidiary
protection to a personal interview held by OFPRA. The list may be found at: https://goo.gl/SzYNEd.

110 OFPRA, 2017 Activity report, 51.

n Article L741-2-1 Ceseda, inserted by Article 10 Law n. 2018-778 of 10 September 2018.

35


https://bit.ly/2EWkvIs
https://goo.gl/SzYNEd

he or she sufficiently comprehends, and the deficiency is imputable to OFPRA, the asylum decision shall
be annulled by CNDA.112

OFPRA interviews can be conducted in 117 languages.!® Interpreters are not OFPRA staff but are
recruited as service providers through public procurement contracts.

The law provides for a choice of interpreter according to gender considerations, in particular if the asylum
seeker has been subjected to sexual violence.4 This provision also applies to protection officers.

In 2018, 92% of interviews were held in the presence of an interpreter, compared to 93% in 2017.115

According to some stakeholders, the quality of interpretation can vary significantly. Some asylum seekers
have reported that translations are too simplified (e.g. approximate translations or not in line with their
answers) or carried out with inappropriate behaviour (e.g. inattentive interpreters or interpreters taking the
liberty to make personal reflections or laughing with the protection officer). Moreover, OFPRA’s protection
officers may sometimes act as interpreters themselves, which can have a diverse impact. Some asylum
seekers report difficulties to open up to a person who speaks the language of the country involved in the
alleged persecution. Nevertheless, some advantages have also been reported, such as demonstrating a
particular interest for the region of origin.

OFPRA published a Code of Conduct for interpreters in November 2018.11¢ It has also conducted trainings
for interpreters, specifically concerning certain vulnerabilities of asylum seekers. There is no information
yet on whether the Code of conduct is being well applied in practice, however.

Recording and report

An audio recording of the interview is also made. It cannot be listened to before a negative decision has
been issued by OFPRA, in view of an appeal of the decision.!” In case a technical issue prevents the
audio recording from being put in place, additional comments can be added to the registration of the
interview. If the asylum seeker refuses to confirm that the content of the interview registered is in
compliance with what has effectively been said during the interview, the grounds for his or her refusal are
written down. However, it cannot prevent OFPRA to issue a decision on his or her claim.118 The absence
of an audio recording due to technical reasons does not in itself affect the validity of OFPRA’s decision,
as it does not constitute an essential procedural guarantee according to the CNDA.119

Access to the audio recording is quite difficult for asylum seekers. Indeed, before OFPRA issues its
decision, the recording can only be listened to in OFPRA offices, in Fontenay-sous-Bois. This makes it
impossible for asylum seekers accommodated outside Paris and its surroundings to get access to
recordings. At CNDA stage, the audio recording can be obtained by asylum seekers’ lawyers (although
this is not mandatory) and transmitted to them by OFPRA if an appeal has not been lodged yet, or by the
CNDA if an appeal has been lodged). Even if most of lawyers pleading to the Court are based in Paris
and its surroundings, it is much easier for asylum seekers to get access to the audio recording through
them. The audio recording can be relied upon to substantiate the appeal.

112 Council of State, Decision No 412514, 11 April 2018, EDAL, available at: https://bit.ly/2NiyFrb.

13 OFPRA, Decision NOR: INTV1836064S of 28 December 2018 establishing the list of languages in which
asylum seekers, applicants for stateless status, refugees and beneficiaries of subsidiary protection can be
heard in the context of a personal interview, available in French at: https://goo.gl/S8bgaX.

114 Article L.723-6 Ceseda.

115 OFPRA, 2017 Activity report, 80.

116 OFPRA, Charte de l'interprétariat, November 2018, available in French at: https://goo.gl/VSEYFT.

117 Article L.723-7 Ceseda.

118 Article R.723-8 Ceseda.

119 CNDA, Mme N., Decision No 16040286, 29 October 2018, available in French at: https:/bit.ly/2GVpl50.
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A transcription of the interview is made by the protection officer in charge. The report is not a verbatim
transcript of the interview as in practice the protection officer takes notes him or herself at the same time
as he or she conducts the interview. The report is a summary of the questions asked by the protection
officer, the answers provided by the asylum seeker and, since the adoption of the reform of the law on
asylum, the observations formulated by the third person, if applicable. It also mentions the duration of the
interview, the presence (or not) of the interpreter and the conditions in which the asylum seeker wrote his
or her application. The report is sent to the asylum seeker together with any notification of a negative
decision; in the regular procedure it can be sent before the notification, if the applicant so requests. The
section on the opinion of the protection officer is included in the document received by the asylum seeker.
The report is written in French and is not translated for the applicant. In practice, the quality of the interview
report can vary, as highlighted in the OFPRA and UNHCR quality control reports (see Regular Procedure:
General).

The interview report and the draft decision written by the protection officer are then submitted for the
validation of the section manager. Since September 2013, a procedure of transfer of signature has been

set up in order to accelerate the processing delays.

1.4. Appeal

Indicators: Regular Procedure: Appeal
1. Does the law provide for an appeal against the first instance decision in the regular procedure?

X Yes [1No
% Ifyes, isit X1 Judicial ] Administrative
% If yes, is it suspensive Xl Yes [] Some grounds [] No
2. Average processing time for the appeal body to make a decision: 215 days in 2019

1.4.1. Appeal before the National Court of Asylum (CNDA)

Following the rejection of their asylum application by the Director General of OFPRA, the applicant may
challenge the decision to the National Court of Asylum (CNDA). The CNDA is an administrative court
specialised in asylum. The CNDA is divided into 22 chambers. These chambers are divided into
formations of courts each of them made up of 3 members:120 a President (member of the Council of State,
of an administrative court or appellate court, the Revenue Court or magistrate from the judiciary, in activity
or honorary)*?! and 2 designated assessors, including one appointed by UNHCR. The presence of a judge
appointed by UNHCR at the CNDA is a unique feature of the French asylum system.

The CNDA is competent for appeals against decisions granting or refusing refugee status or subsidiary
protection, against decisions withdrawing refugee status or subsidiary protection and against decisions
refusing subsequent applications. The CNDA may also hear “upgrade appeals” from applicants who have
been granted subsidiary protection by OFPRA but who want to be recognised as refugees. In this case,
the CNDA can grant the refugee status. If not, the benefit of subsidiary protection remains valid.

The appeal must be filed by registered mail within 1 month from the notification of the negative decision
by OFPRA. For asylum applications lodged in French overseas departments,'??2 asylum seekers have 2
months to appeal the OFPRA decision.123

120 A plenary session (Grande formation) is organised to adjudicate important cases. Under these circumstances,
there are 9 judges: the 3 judges from the section which heard the case initially and 2 professional judges, 2
representatives of the Council of State and 2 assessors from UNHCR.

121 10 judges acting as presidents are now working full time at the CNDA, in addition to part time judges on
temporary contracts.

122 Guadeloupe, Guiana, Martinique, Réunion, Saint-Barthélemy, Saint-Martin, Mayotte, Saint Pierre and
Miquelon, French Polynesia, the Wallis and Futuna Islands, New Caledonia and the French Antarctic Lands.

123 Article L.733-7 Ceseda.
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There is a specific form to submit this appeal:124
1. It has to be written in French:
2. It must contain the name, last name, nationality, date of birth and administrative address of the
claimant;
It must be founded in law and facts;
The certification of asylum claim and the OFPRA decision must be attached;
It has to be signed by the claimant or his or her attorney;
It has to specify in which language in which the claimant wishes to be heard; and
In case the claim has been channelled to an accelerated procedure, the notice of information
delivered by the Prefecture stating the reason for this must be attached.

No oo~

This appeal has automatic suspensive effect for all asylum seekers in the regular procedure. The appeal
is assessed on points of law and facts. Documents and evidence supporting the claim have to be
translated into French to be considered by the CNDA. Identity papers, judicial and police documents must
be translated by an officially certified translator. The clerk informs OFPRA of the existence of an appeal
against its decision and asks for the case file to be transferred within 15 calendar days.

The CNDA sends a receipt of registration to the applicant which notifies the applicant of his or her right to
consult his or her file, the right to be assisted by a lawyer, the fact that the information concerning his or
her application is subject to automated processing, of the possibility that his or her appeal will be
processed “by order” (ordonnance) namely by a single judge without a hearing. In case the appeal has
been lodged after the deadline, and in case of dismissal (non-lieu) or withdrawal of the applicant, the
president of the CNDA or the president of one of the sections can dismiss the appeal by order. If the
appeal does not contain any serious elements enabling a questioning of the OFPRA decision, it can also
be dismissed “by order” (“ordonnance”) but after a preliminary assessment of the case.?®

In 2019, the CNDA registered 59,091 appeals and took 66,466 decisions, compared to 58,671 appeals
and 47,314 decisions in 2018. 126 An important increase of decisions is due to the fact that strike actions
had stopped activity of the court during several weeks in 2018.

The appeal is processed by a Court panel in the regular procedure, while in the Admissibility Procedure
and Accelerated Procedure only one single judge — either the President of the CNDA or the President of
the section — rules on the appeal. In 2019, the CNDA took 31,102 decisions in collegial function, up from
20,771 collegial decisions in 2018. During that year, it further took 35,362 single-judge decisions following
a hearing or by order, compared to 26,543 in 2018.1%7

Processing times

The law sets a time limit for the CNDA to take a decision. The CNDA has to rule within 5 months under
the regular procedure.

The average processing time for the CNDA to take a decision increased to 7 months and 5 days in 2019
compared to 6.5 months in 2018, due to a rise in the number of appeals registered and to strikes. For the
regular procedure, the average processing time was 9 months and 20 days.128

124 Article R.733-5 Ceseda.

125 The Council of State has ruled that when the CNDA takes an order, the absence of UNHCR does not
contravene the 1951 Geneva Convention (in particular Article 35) or the Asylum Procedures Directive: Council
of State, Decision 366578, 9 July 2014, available in French at: http://bit.ly/1CfPye8.

126 Ministry of Interior, Chiffres clés — Les demandes d’asile, available in French at: https://bit.ly/2TRCMzB.

127 CNDA, 2019 Activity report, available at: https://bit.ly/3837gKR, 13.

128 CNDA, 2018 Activity report, 41.
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The deadline for closing the inquiry is 5 days minimum before the date set for the hearing in the regular
procedure. This means that it is only possible to add further information to the appeal case until 5 days
before the hearing.12° After the hearing, it is nevertheless possible to produce further elements to the
Court by submitting a “note en délibéré”. In the regular procedure, 21 days are taken by the Court before
delivering its decision. This delay is named “délibéré”, during which the claimant can inform the Court of

new elements or modify his or her declarations.

In case of an emergency hearing, taking place no less than 7 days after summons, the inquiry may be
closed at the hearing.130

Hearing and decision

Unless the appeal is rejected by order (ordonnance), the law provides for a hearing of the asylum seeker.
The fact the CNDA may reject cases without hearing them has an effect on the duration of the procedure.
If the court makes a decision “by order”, the duration of the procedure will be up to three months faster.

A summons for a hearing has to be communicated to the applicant at least 30 days before the hearing
day, 3! at the address indicated to the CNDA.132 These hearings are public, unless the President of the
section decides that it will be held in camera. In most cases, hearings were held in camera following a
specific request from the applicant. The hearing in camera is ipso jure (de plein droit) meaning that it is
applied upon request of the applicant. The CNDA must specify in its decision whether the hearing is public
or held in camera.133

Asylum seekers who are not accommodated in reception centres have to organise and pay for their
journey themselves, even if they live in distant regions.

The hearing begins by the presentation of the report by the rapporteur. The judges can then interview the
applicant. If the applicant is assisted by a lawyer, he or she is invited to make oral submissions, the
administrative procedure before the CNDA being mainly written. Following the hearing, the case is placed
under deliberation.

Out of the total of 66,464 decisions taken by the CNDA in 2019, 44,171 of them were issued following a
hearing, of which 31,102 hearings were held in collegial function and 13,069 in single-judge format. The
remaining 22,293 decisions were taken by order (ordonnance).

The hearing takes place at the CNDA headquarters in Montreuil, near Paris, but the use of
videoconferencing for CNDA hearings is allowed. Since 1 January 2019, the CNDA may use
videoconferencing even without the consent of the applicant, to ensure “a proper administration of justice”.
The interpreter sits in a room together with the asylum seeker; if this is not possible, he or she is present
from the side of the Court.13* Where videoconferencing is used, the CNDA shall prepare two transcripts,
one in the seat of the Court and one in the hearing room where the applicant is present.13%

The CNDA held 223 video hearings in 2019, up from 153 in 2018.1% In practice, videoconferencing has
only been applied to appeals lodged overseas, where it replaced mobile court hearings. It has not been

129 Article R.733-13 Ceseda.

130 Article R.733-19 Ceseda, as amended by Article 14 Decree n. 2018-1159 of 14 December 2018.

131 Article R.733-19 Ceseda. In case of “emergency” however, the period between the summons and the hearing
can be reduced to 7 days.

132 Council of State, Decision No 414389, 7 June 2018, available in French at: https://bit.ly/2GABhQX.

133 Council of State, Decision No 418631, 7 December 2018, available in French at: https:/bit.ly/2VeC4Kt.

134 Article L.733-1 Ceseda, as amended by Article 8 Law n. 2018-778 of 10 September 2018. This was also
confirmed in CNDA, M. N., Decision No 14024686, 12 September 2018, available in French at:
https://bit.ly/2BVTXjF.

135 Council of State, Decision No 408353, 7 March 2018, available in French at: https:/bit.ly/2NgixpW.

136 CNDA, 2018 Activity report, 20.
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applied to mainland France in 2019, although a recent CNDA decision provides that videoconferencing
will be established in the premises of the Administrative Court of Appeal of Lyon and Nancy for all appeals
lodged after 1 January 2019.1%7 The 2018 reform has been severely criticised in this regard, with
practitioners referring to technical deficiencies in the videoconferencing system in Lyon which would
prevent quality hearings.®® This measure has been suspended, and a mediator was appointed to find a
solution that would suit both the Court and the lawyers. At the end of 2019, no solution had been found
yet and the use of videoconferencing was therefore still suspended.

Decisions of the CNDA are published (posted on the walls of the court building) during a period of 21 days
under regular procedure and one week under accelerated one.3° Negative decisions are transmitted to
the Ministry of Interior, i.e. OFPRA and Prefectures.

In cases where it plans to reject the appeal by order due to the absence of serious elements enabling a
guestioning of the OFPRA decision, the CNDA has the obligation to inform the applicants about their
rights to access their file.10 In practice, however, the applicant is not informed that his or her appeal will
be rejected by order; the Court considers that the general information provided upon registration of the
appeal, stating that the applicant has the right to access the file,?4! discharges the duty to inform.

Applicants are heard in the language declared upon registration of the asylum application at the GUDA.
If an asylum seeker cannot be heard in the language he or she has indicated, he or she is heard in a
language he or she can reasonably be expected to understand.142

Asylum seekers face several obstacles in challenging a negative OFPRA decision. Although time limits
and appeal modalities are translated at the back of the refusal notification, some asylum seekers
sometimes do not understand them, in particular those who are not accommodated in reception centres.
Applicants are not eligible for support for the preparation of their appeal within the PADA. They can only
rely on volunteer assistance from NGOs, whose resources are already overstretched. In addition,
reception centres do not officially offer legal assistance regarding the appeal. Their mission is
circumscribed to a legal orientation to lawyers and to filling the legal aid request form. In practice, most
accommodation centres keep on assisting asylum seekers in writing and challenging their claim to the
CNDA.

1.4.2. Onward appeal before the Council of State

An onward appeal before the Council of State (Conseil d’Etat) is provided by law in case of a negative
decision at CNDA level or in case OFPRA decides to appeal against a CNDA decision granting a
protection status.143 This appeal must be lodged within 2 months of notification of the CNDA decision.144
The Council of State does not review the facts of the case, but only allegations supported by the applicant
on points of law such as compliance with rules of procedure and the correct application of the law by the
CNDA. If the Council of State annuls the decision, it refers to the CNDA to decide again on the merits of
the case, but it may also decide to rule itself on the granting or refusal of protection.

This appeal before the Council of State must be presented by a lawyer registered with the Council of
State. If the asylum seeker's income is too low to initiate this action, he or she may request legal aid to
the Office of legal aid of the Council of State. In practice, it is very difficult to obtain it.

137 CNDA, Decision 2018.12.DK.01 of 17 December 2018, available in French at: https://goo.gl/CksrSR.

138 See e.g. Forum réfugiés — Cosi, ‘Vidéo-audience a la CNDA : une mise en ceuvre qui suscite 'inquiétude’, 1
February 2019, available in French at: https://goo.gl/n78xcp.

139 CNDA decisions are however not accessible on the internet. Only a selection is published by the CNDA on its
website: http://bit.ly/2ki5O6G. The CNDA also publishes a compilation of case law every year, available at:
https://goo.gl/GCQy4o.

140 Article R.733-4(5) Ceseda.

141 Article R.733-8 Ceseda.

142 Article R.733-5 Ceseda, as amended by Article 14 Decree n. 2018-1159 of 14 December 2018.

143 Article L.511-1 CJA.

144 See CNDA, Appeals before the Council of State, available in French at: http://bit.ly/1dBgbhO.
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The Council of State received the following appeals in 2019:

Appeals before the Council of State: 2015-2019

2015 2016 2017 2018 2019
Total number of appeals 623 847 1,052 836 905
Admitted 22 21 26 24 49
Dismissed 665 767 1,043 812 856

Source: CNDA, Activity report, 2019, 13

This appeal is not suspensive, the average processing time is around two years and the applicant may
be returned to his or her country of origin during this period.

1.5. Legal assistance

Indicators: Regular Procedure: Legal Assistance
1. Do asylum seekers have access to free legal assistance at first instance in practice?
[ Yes [] With difficulty X No
[ ] Representation in interview
[] Legal advice

®,

« Does free legal assistance cover:

2. Do asylum seekers have access to free legal assistance on appeal against a negative decision

in practice? X Yes ] with difficulty [ No
K « Does free legal assistance cover /

X] Representation in courts
X Legal advice

The modalities and the degree of assistance provided to asylum seekers at first instance depend on the

type of reception conditions they enjoy:

1.5.1. Legal assistance at first instance

o |fthe applicant is accommodated in a reception centre (see Types of Accommodation), he or she
can be supported in the writing of his or her application form by staff from the reception centres.
According to the mission set out in their framework agreement,4> As regards Reception Centre
for Asylum Seekers (Centre d’accueil de demandeurs d’asile, CADA) teams, most of the time,
social workers, should also assist the applicant in the preparation of the interview at OFPRA. This
consists of administrative rather than legal assistance.

o |If the applicant cannot be accommodated in a reception centre, then the “reference framework”
for asylum seekers’ “orientation platforms” (PADA)4¢ applies,'*” and he or she can obtain some
basic information and assistance on the procedure. Some applicants can benefit from support
and assistance provided in some emergency reception structures. In this case, asylum seekers
are assisted in their paperwork, such as their application for legal aid and their residence permit
renewal process. Asylum seekers may also be assisted in the drafting of their asylum application
but the preparation for the interview is theoretically excluded.

145 Annex 1 Circular on CADA Mission, 19 August 2011, available at: http://bit.ly/1KV5fiG. This is expected to be

amended soon.

In France, these orientation platforms (plateformes d’accueil) can have several aims: they can receive asylum

seekers to provide administrative, legal and social support and can also handle requests for housing and

postal address (domiciliation). 23 of these platforms are managed by NGOs.

147 Ministry of Interior, Reference framework for first reception services for asylum seekers, December 2011,
available at: http://bit.ly/1C5aQLg, 10.

146
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These assistance services are funded by OFII, by the Ministry of Interior and/or by EU funding under the
Asylum, Migration and Integration Fund (AMIF). Some local authorities sometimes contribute to this
funding.

Access to legal assistance is therefore uneven depending on the type of reception conditions provided.
Asylum seekers in the most precarious situations, those without reception conditions are offered much
fewer services than those accommodated in CADA. This situation leads to unequal treatment between
asylum seekers accommodated in reception centres (a fortiori CADA), who receive support and in-depth
assistance, and asylum seekers housed in emergency facilities, who are without direct support and are
sometimes located far away from the regional PADA. Furthermore, the limited resources allocated to
these platforms greatly limit the services provided.

1.5.2. Legal assistance at the appeal stage

Legal support for the preparation of appeals to the CNDA is not funded within the “reference framework”
of the PADA. Therefore, asylum seekers have to rely on legal support from lawyers.

The law foresees the granting of legal aid (“aide juridictionelle”) for lawyers to file an appeal to the CNDA
in case of an OFPRA negative decision.*® Legal costs can therefore, upon certain conditions, be borne
by the State.

The right to legal aid is considered as ipso jure (de plein droit). Legal aid before the CNDA is an automatic
entittement and is granted upon request if: (a) the appeal does not appear to be manifestly inadmissible;
and (b) the legal aid application is submitted within 15 days after receiving the natification of the negative
decision from OFPRA. The 2018 asylum reform has removed the possibility for the asylum seeker to
apply for legal aid at any point before the expiry of the one-month deadline to appeal.14®

Following the reform, the law provides that the legal aid application suspends the deadline to appeal
before the CNDA. Time continues to run from the point the applicant or his or her legal representative
receives the notification of legal aid from the Legal Aid Office.150 As a result, the time available to lodge
an appeal will vary depending on how early a legal aid application is submitted e.g. if the legal aid
application is submitted 2 days after receiving the negative OFPRA decision, the deadline to appeal will
be 28 days after the decision of the Legal Aid Office.

The recipients of legal aid have the right to choose their lawyer freely or to have one appointed for them
by the Legal Aid Office.15! The refusal to grant legal aid may be challenged before the President of the
CNDA within 8 days. This legal aid for asylum seekers is funded though the State budget for the general
legal aid system. In practice, legal aid is widely granted:

Applications for legal aid before the CNDA: 2015-2019

2015 2016 2017 2018 2019
Total applications 29,181 30,193 42,749 48,620 51,891
Total decisions on applications 28,627 29,324 44,989 46,639 51,888
Granted 25,933 28,217 43,466 44,985 48,789
Refused 2,694 1,107 1,523 1,384 3,099
Acceptance rate 90.6% 96.2% 96.6% 96.4% 94%

Source: CNDA, 2019 Activity report, 29

148 Article 93 Law n. 2006-911 of 24 July 2006 on immigration and integration.

149 Article 9-4 Law n. 91-647 of 10 July 1991 on legal aid, as amended by Article 8 Law n. 2018-778 of 10
September 2018.

150 Ibid.

151 CNDA, Legal Aid, available in French at: http://bit.ly/1FXqvaw.
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Until 2013, lawyers working in the field of asylum were granted lower financial compensation (8 credits,
or 256 € per file — excluding taxes) than the fee allocated for ordinary cases before administrative courts.
A Decree of 20 June 2013 doubles the unit value (16 credits, or 512 € - excluding taxes) for appeals with
a hearing and 4 credits (or 106 €) for appeals without a hearing before the CNDA.%2 Since 2017, the
amount of the unit value is 32 € (excluding taxes).153

In any event, the current level of compensation is still deemed insufficient by many asylum stakeholders
in France and this prevents lawyers from doing serious and quality work for each case.®* In particular, it
is not enough to cover the cost of an interpreter during the preparation of the case.%% Lawyers are often
court-appointed by the CNDA,*%¢ and only have the address of their clients and no phone numbers for the
parties to effectively get in touch. Moreover, most of these lawyers are based in Paris whereas asylum
seekers can be living elsewhere in France. Therefore, they often do not meet their clients until the last
moment. These lawyers sometimes refuse to assist asylum seekers in writing their appeal and only
represent them in court. This makes it difficult for asylum seekers to properly prepare for the hearing.
Asylum seekers who are not accommodated in reception centres are therefore on their own to write their
appeal and face a high risk of seeing their appeal rejected by order due to insufficient arguments.

2. Dublin

2.1. General
Dublin statistics: 2019

Statistics on the application of the Dublin Regulation are not made available by the authorities prior to
their publication on the Eurostat database. In 2019, 46,460 Dublin requests have been made by French
authorities, up from 45,358 in 2018. At the end of the year, 36,900 of them were still in Dublin procedure
and 9,560 persons re-channelled from a Dublin procedure to a regular or accelerated procedure
(requalifiés). As regards the actual implementation of transfers in 2019, no detailed statistics were
available at the time of writing. Nevertheless, the Ministry of Interior indicated that transfers had increased
by 51%, which means that there have been about 5,335 transfers carried out in 2019, equalling to a 11.5%
transfer rate.’>” In 2018, 3,533 transfers had been implemented (compared to 2,633 in 2017) mainly to
Italy (1,647), Germany (783) and Spain (262)1%8.

Application of the Dublin criteria

The Dublin procedure is applied to all asylum seekers without exception, as per the Regulation. The
Ministry of Interior issued an instruction on 19 July 2016, recalling to all Prefectures that “in the current
migration context, no asylum application should be registered as France’s responsibility without prior

152 Decree n. 2013-525 of 20 June 2013 on the compensation for the missions of Legal aid carried out by lawyers
at the CNDA.

153 Circulaire du 19 janvier 2017 présentant certaines dispositions de I'article 135 de la loi n° 2016-1917 du 29
décembre 2016 de finances pour 2017 et du décret n° 2016-1876 du 27 décembre 2016 portant diverses
dispositions relatives a I'aide juridique NOR: JUST1701743C, available in French at : https://bit.ly/20L2RwV.

154 The CNDA is based in Paris and a return train ticket from other cities (such as Lyon) already takes a large
part of the fee received.

185 Senate, Information Report n°130, prepared by Senators Jean-Yves Leconte and Christophe-André Frassa,
14 November 2012.

156 Decree n. 2013-525 of 20 June 2013 on the compensation for the missions of Legal aid carried out by lawyers
at the CNDA also extends the possibility to designate court-appointed lawyers to all lawyers registered in any
Bar in France (it was previously restricted to the Bar Associations of Paris and Versailles).

157 Ministry of Interior, Figures on immigration, asylum, nationality for 2019, Press release, 21 January 2020,
available in French at : https://bit.ly/3aya50f.

158 Eurostat. For ana analysis, see : Forum réfugiés-Cosi, ‘L’application toujours incertaine du réglement Dublin’,
July 2019, available in french at : https://bit.ly/2R8cGXn.
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verification whether France is in fact the responsible country.”*5® The need to strictly apply the Dublin
Regulation in response to important secondary movements was recalled by the Ministry in a circular of
23 March 2018.160

The official policy of the French Dublin Unit is that it does not transfer unaccompanied children under the
Dublin Regulation.1%1 Unaccompanied children can however be placed under a Dublin procedure by
Prefectures if their claim is not processed before they reach the age of 18 or if they are deemed as adults
after age assessment.

In practice, the elements taken into account to determine the Member State responsible can vary from
one Prefecture to another but it has been observed that the taking of fingerprints (and therefore the
identification of another responsible State) always takes precedence over the application of the other
criteria.'%? Practice was expected to evolve with the implementation of the 2015 reform of the law on
asylum as the Circular of 2 November 2015 stated that “in case another Member State would be
responsible for processing the asylum claim, the Prefecture conduct the interview with the asylum seeker
in order to establish his or her conditions of entry, his or her itinerary and potential family ties in another
Member State.”163 The instruction of 19 July 2016 also reiterates that the presence of family members
must always be inquired, even in the case of a Eurodac ‘hit’.164 In practice, the taking of fingerprints still
remains decisive in the determination of the State responsible for processing the asylum claim and family
ties are not really examined during the Dublin interview.

The dependent persons and discretionary clauses

It is difficult to know how the discretionary clauses are applied, although a 2017 order of the Council of
State illustrates the use of the sovereignty clause in cases where a child with health conditions may
encounter risks upon transfer to another country.1%° The use of the clause was encouraged in the context
of the Calais camp dismantlement in 2016. In practice, it is possible to ask the Prefecture to be channelled
from a Dublin procedure to a regular or accelerated procedure (“requalification”) especially for vulnerable
people, and the discretionary clause seems to be often applied for these situations in some districts.
However, there is not data available on this issue.

159 Ministry of Interior, Instruction NOR: INTV1618837J of 19 July 2016 relating to the application of the Dublin Il
Regulation — Resort to house arrest and administrative detention in the context of execution of transfer
decisions, available in French at: http://bit.ly/2jI7dEd, 2. Unofficial translation by the author.

160 Ministry of Interior, Information of 23 March 2018 on the application of Law n. 2018-187 of 20 March 2018
allowing for sound implementation of the European Asylum System, available in French at:
https://goo.gl/m8wNjB.

161 Position expressed by the Minister of the Interior in 2009, and not reviewed since. Ministry of Interior, Visite
d’un centre d’accueil de mineurs étrangers isolés interpellés a Calais : Eric BESSON salue le succés du
dispositif mis en place, 1 October 2009, available in French at: https://bit.ly/32Nwa88.

162 Circular of 1 April 2011 on the application of Council Regulation 343/2003, the so-called ‘Dublin Regulation’.
Implementation of accelerated procedures of some asylum claims mentioned in art L741-4 Ceseda, available
in French at: http://bit.ly/1dBnfeg.

163 Circular of 2 November 2015 on the implementation of the Law of 29 July 2015 on the reform of the asylum
law, available in French at: http://bit.ly/1IRaHGPQ.

164 Ministry of Interior, Instruction NOR: INTV1618837J of 19 July 2016 relating to the application of the Dublin Il
Regulation — Resort to house arrest and administrative detention in the context of execution of transfer
decisions, 3.

165 Council of State, Order 416192, 5 December 2017, available at: http://bit.ly/2rpCZNM.
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2.2. Procedure

Indicators: Dublin: Procedure
1. Is the Dublin procedure applied by the authority responsible for examining asylum applications?

[]Yes X No
2. On average, how long does a transfer take after the responsible Member State has accepted
responsibility? N/A

While there is no official data available on how long a transfer takes place after the responsible Member
State has accepted responsibility, civil society organisations have reported that it can vary from 1 to 153
days.166

The Dublin procedure is not carried out by the OFPRA but by a separate entity — the Prefectures - in
accordance with the recast Asylum Procedures Directive.16” The deadline of 3 months for Prefectures to
issue an outgoing Dublin request starts running from the moment the applicant makes an application at
the orientation platform (PADA) rather than the date of registration of the application at the “single desk”,
as confirmed by the Administrative Court of Appeal of Bordeaux in application of the Court of the Justice
of the European Union (CJEU) ruling in Mengesteab.168

In practice, according to a sample analysed by La Cimade in 2018, a Dublin request is sent by the
Prefectures to other countries within 21 days on average. This can range from requests sent on the day
of registration of the claim at the GUDA, to requests sent after 91 days.®® No data was made available
for 2019, however.

When they go to the Prefecture to register as asylum seekers at the GUDA, all applicants are given an
information leaflet explaining, among others, the Dublin procedure; Leaflet A, produced by the EU and
translated into several languages.l’® They also receive the general guide for asylum seekers, also
translated into several languages, and a form to notify their intention to introduce an asylum claim (see
section on Registration). In practice, many asylum seekers do not seem to be really informed of the details
of the procedure after their interview.

During the application process, the officers in Prefectures are requested to take fingerprints for each and
every asylum seeker above 14 years old and they have a duty to check these fingerprints in the Eurodac
database. An exception is made for asylum seekers whose fingerprints are unfit for identification i.e.
unreadable. In this case, asylum seekers will be summoned again and their claim will be channelled into
the accelerated procedure if their fingerprints are still unfit for identification,”! with the exception of certain
cases such as asylum seekers who are seriously ill. The asylum claim cannot be fully registered without
the fingerprints have been taken and checked in Eurodac. Therefore, the asylum claim certification is only
delivered once all information, including fingerprints, has been registered.172

Asylum seekers receive an asylum claim certification specifying the procedure under which they have
been placed, for instance the Dublin procedure.'”® This asylum claim certification allows asylum seekers

166 This is based on information gathered through Court decisions issued in 2019. See also : La Cimade, Guide
pratique et théorique du réglement Dublin, available in French at : https://bit.ly/2uneV0d.

167 Article 4(2) recast Asylum Procedures Directive.

168 Administrative Court of Appeal of Bordeaux, Decision 17BX03212, 22 December 2017, available at:
http://bit.ly/2DttGBh. See CJEU, Case C-670/16 Mengesteab, Judgment of 26 July 2017.

169 La Cimade, ‘Dublin: Le Conseil d’Etat révise sa jurisprudence sur le report du délai de transfert en cas de
recours’, 26 September 2018, available in French at: https://bit.ly/2GQNRub.

170 European Commission and Migrationsverket, Leaflet A: “ have asked for asylum in the EU — Which country
will handle my claim?” 2014, available at: http://bit.ly/1PSuhgz.

1 Article L.723-2 Ceseda.

172 Circular of 2 November 2015 on the implementation of the Law of 29 July 2015.

173 Articles L.741-1 and L.742-1 Ceseda.
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placed under Dublin to remain legally on the French territory during the entire procedure for the
determination of the responsible State.

Once aclaim is channelled under the Dublin procedure, the applicant receives a second information leaflet
on the Dublin procedure (Leaflet B, produced by the EU and translated into several languages)'’* and a
Dublin notice document (convocation Dublin) issued by the Prefecture.

The presence of an interpreter at that stage is not guaranteed and practice varies widely depending on
the Prefecture. The applicant must go to the Prefecture every month with his or her Dublin notice
document.

Usually, the applicant is informed that a take back or a take charge procedure has been initiated through
the information written at the back of his Dublin notice document. However, there is not necessarily
information either about the country which was contacted or on the criteria leading to this referral.
Moreover, the asylum seeker is not necessarily informed about the date when the country determined to
be responsible for his or her application is contacted and sometimes does not know the date of the
requested Member State’s reply either. Asylum seekers under the Dublin procedure are formally informed
about these dates through the notification of readmission order letter delivered to them once the decision
to “take charge” or “take back” has been made.

Regionalisation

In 2018, the Ministry on Interior has implemented a regionalisation plan for the Dublin procedure whereby
the Dublin procedure is carried out by one Prefecture (pble régional) per region, with a view to ensuring
higher convergence across the French territory.1”> This plan was consolidated in 2019.17¢ According to
this plan, only one Prefecture per region is now responsible for the implementation of the Dublin procedure
for the applications registered in its respective region. Following a pilot phase tested in the regions of
Hauts de France and Provences-Alpes-Céte d’Azur, the following Prefectures have been designated
as regional focal points (pdles régionaux):

Regional focal points for the Dublin procedure: 2019

Region Competent Prefecture
Auvergne-Rhbéne-Alpes Lyon
Bourgogne-Franche-Comté Besancon
Bretagne Rennes
Centre-Val de Loire Orleans
Corse -
Grand Est Strasbourg
Hauts-de-France Lille
lle-de-France — Essonne Evry
lle-de-France — Hauts-de-Seine Nanterre
Tle-de-France — Paris Paris
lle-de-France — Seine et Marne Melun
lle-de-France — Seine Saint Denis Bobigny
lle-de-France — Val de Marne Créteil

174 European Commission and Migrationsverket, Leaflet B: “I am in the Dublin procedure — What does this
mean?”, 2014, available at: http://bit.ly/1dBoCd2.

175 Ministry of Interior, Note sur I'application du réglement Dublin Il — régionalisation de la procédure Dublin, 30
July 2018, available in French at: https://goo.gl/m3712j.

176 Arrété du 10 mai 2019 désignant les préfets compétents pour enregistrer les demandes d'asile et déterminer
I'Etat responsable de leur traitement (métropole). NOR: INTV1909588A, available in French at:
https://bit.ly/3axKAwv.
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lle-de-France — Val d’Oise Cergy-Pontoise
lle-de-France — Yvelines Versailles
Normandie Rouen
Nouvelle-Aquitaine Bordeaux
Occitanie Toulouse
Pays de la Loire Angers
Provence-Alpes-Cobte d'Azur Marseille

Whereas the registration of applications is still carried out by all GUDA, all administrative formalities
related to the Dublin procedure are conducted by only one Prefecture in each region.

As a result of the regionalisation plan, the Ministry of Interior has advised that reception accommodation
should be provided close to the competent Prefecture: asylum seekers should be accommodated in
places located close to that Prefecture or, if not yet accommodated, they should register with a PADA
near the Prefecture. In some regions, a regional scheme regarding accommodation has been established.
In Auvergne-Rhéne Alpes for example, this scheme (which is not published) nominates certain PADA
and accommodation centres near Lyon, to which all asylum seekers of the region falling under the Dublin
procedure must be oriented.

The regionalisation plan creates difficulties for asylum seekers who have no means of travelling to the
competent Prefecture after receiving a Dublin notice document, as missing an appointment led to
reception being withdrawn and applicants becoming exposed to destitution.”” The Council of State
clarified, however, that where the applicant is required to travel from his or her place of residence to
appear before the pdle régional, the transport costs have to be borne by the Prefecture.1’® However,
problems persisted throughout 2019 as transport vouchers were sometimes delivered too late. As a result,
asylum seekers were not always able to attend their appointment.

Detention and house arrest during the procedure

The law provides the possibility of notifying a house arrest (assignation a résidence) to asylum seekers
during the procedure of determination of the responsible Member State (see Alternatives to Detention).
Since 20 March 2018, detention can also be ordered at that point (see Grounds for Detention).17®

In practice, the use of this possibility varies a lot depending on the Prefecture. The possibility to detain
asylum seekers from the beginning of the Dublin procedure seems to have been used a few hundred
times in 2019. Forum réfugiés-Cosi is aware of at least 200 cases as it provided legal assistance to that
end in six different centres located in Lyon, Nice, Marseille, Perpignan, Séte and Nimes.

Individualised guarantees
In 2019, individualised guarantees were still not checked by Prefectures prior to ordering a Dublin transfer,
even though Tarakhel v. Switzerland foresees that States have to check what reception conditions and

procedural provisions will be guaranteed to asylum seekers when returned to the determined responsible
country. That should particularly be applied to vulnerable asylum seekers and families.

Transfers

Any transfer decision must be motivated and notified in writing to the applicant.180 It shall mention
deadlines to appeal and explain the appeal procedure. When the person is not assisted by a lawyer or an

177 ECRE, Access to asylum and detention at France’s borders, June 2018, 20.

178 Council of State, Order 422159, 26 July 2018.

179 Articles L.551-1 and L.561-2 Ceseda, as amended by Law n 2018-187 of 20 March 2018.
180 Article L.742-3 Ceseda.
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NGO, the main elements of the decision have to be communicated in a language he or she understands
or is likely to understand.

The period between the response of the requested country and the natification of a transfer decision
varies considerably among Prefectures. According to La Cimade, it took an average of 73 days in 2018
for a decision to be notified, with some Prefectures issuing a decision in one day and others (Haute
Garonne, Meurthe-et-Moselle, Val-d’Oise) taking 4-5 months.*®1 More recent information on the
average times for the year 2019 were not available at the time of writing.

With regard to the time limit for carrying out the transfer, the Council of State clarified in 2018 that the 6-
month deadline under Article 29 of the Dublin Regulation is suspended if the asylum seeker appeals the
transfer decision, and continues to run from the delivery of the Administrative Court judgment, regardless
of its outcome and only once. This means that even if the Administrative Court annuls the transfer and
the Prefect lodges an onward appeal, the 6-month deadline is not renewed.182

When a Member State agrees to take charge of an asylum seeker, 3 transfer modalities are available:

(a) Voluntary transfer initiated by the applicant him or herself: a laissez-passer is provided as well as a
meeting point in the host country;

(b) Enforced transfer: the applicant is accompanied by police forces up until the boarding of the plane;
or

(c) Transfer under escort: the applicant is accompanied by police forces up until the transfer to the
authorities of the responsible State.

The modalities put in place to arrange transfers can vary from one Prefecture to another.

Asylum seekers under the Dublin procedure who do not benefit from stable housing receive a first letter
from the Prefecture, informing them of the transfer. If they don’t come to the Prefecture, they receive a
second letter from the Prefecture informing them that the transfer deadline may be extended to 18 months.
It is therefore only after 2 refusals to come to the Prefecture that the asylum seeker is considered as
absconding. In practice, refusing to come once to an OFIl appointment and then once to the Prefecture
implies the same consequences.

The law enables the Prefect to place under house arrest, systematically, any asylum seeker subject to a
transfer decision (see Alternatives to Detention).183 According to this measure, the asylum seeker has to
respect the limitations defined by the house arrest order. In case the asylum seeker has not complied with
the house arrest, he or she may be placed in administrative detention.®* The Prefect can also request
the Judge of Freedoms and Detention (JLD) to make an order to require the assistance of the police to
ensure of the presence of the asylum seekers at the place he or she is supposed to remain or to operate
his or her transfer.18 Since an instruction of the Ministry of Interior of 20 November 2017, the use of these
provisions increased in every Prefecture.186

In practice, the notification of a house arrest is not made under the same conditions if the asylum seekers
are accommodated or not. When the asylum seekers placed under Dublin procedure are not
accommodated, house arrest is notified in person at the Prefecture. Asylum seekers accommodated are
notified by the Border Police at the place they are housed.

181 La Cimade, ‘Dublin: Le Conseil d’Etat révise sa jurisprudence sur le report du délai de transfert en cas de
recours’, 26 September 2018, available in French at: https://bit.ly/2GQNRub.

182 Council of State, Decision 420708, 24 September 2018.

183 Article L.561-2 Ceseda.

184 Ibid.

185 Ibid.

186 Ministry of Interior, Instruction NOR: INT/V/17/30666/J of 20 November 2017 on the objectives and priorities
in the fight against irregular immigration.
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Finally, it should be noted that the rate of actual implementation of transfers remains low. In 2018, France
had implemented 45,538 outgoing requests and 3,533 transfers, thereby marking a 7.8% transfer rate.187
In 2019, the Ministry of Interior indicated that transfers had increased by 51%,188 which means that there
have been about 5,335 transfers carried out in 2019, equalling to a 11.5% transfer rate.

In 2019, a total of 26,350 asylum seekers were allowed to lodge applications with OFPRA after their

Dublin procedure in France came to an end (requalifiés). Of those, 9,560 had been placed in a Dublin
procedure in 2019 and 16,790 in previous years.'°

2.3. Personal interview

Indicators: Dublin: Personal Interview
[] Same as regular procedure

1. Is a personal interview of the asylum seeker in most cases conducted in practice in the Dublin
procedure? X Yes []No
« If so, are interpreters available in practice, for interviews? X Yes []No

2. Are interviews conducted through video conferencing? [] Frequently [] Rarely [X] Never

Asylum seekers placed under the Dublin procedure do not benefit from an examination of their application
for asylum by OFPRA and therefore they do not have a personal interview on the substance of their
application for asylum in France in the framework of this procedure. The merit of their asylum claim will
be examined if France is designated as the responsible State at the end of the process.

There is a specific interview in the Dublin procedure in France. Difficulties arise from the fact this interview
is not always conducted in practice. The instruction of the Ministry of Interior of 19 July 2016 also recalls
that interviews must be systematically conducted, not only limited to cases of a Eurodac ‘hit’.

Whether they are interviewed or not, all asylum seekers fill in a form during an appointment at the
Prefecture to apply for the asylum claim certification.’® The form includes a part entitled “personal
interview” which contains information enabling the Prefecture to determine the Member State responsible
for protection, in conformity with Annex | of the Commission Implementing Regulation No 118/2014.191
During this appointment, which takes place at the GUDA in Prefectures (therefore not in offices
guaranteeing confidentiality), questions are asked about civil status, relatives of the applicant, modes of
entry into French territory, countries through which the applicant possibly travelled prior to his or her
asylum application, etc. Applicants have the possibility to mention the presence of family members
residing in another Member State. Some stakeholders have reported that no questions were asked about
family members during the interview.

This part of the form is written in French and in English. It must be filled in by the applicant in French,
during the appointment. Those appointments are not recorded. Most of the time, the asylum applicant
receives a copy of the interview form.

187 Eurostat.

188 Ministry of Interior, Figures on immigration, asylum, nationality for 2019, Press release, 21 January 2020,
available in French at : https://bit.ly/3aya50f.

189 Ministry of Interior, Statistics on asylum, 21 January 2020, available in French at : https:/bit.ly/2upPBXa.

190 Scheduled in theory within 3 calendar days after the asylum seekers have expressed their request to be
admitted on the territory on the ground of an asylum claim.

191 Commission Implementing Regulation (EU) No 118/2014 of 30 January 2014 amending Regulation (EC) No
1560/2003 laying down detailed rules for the application of Council Regulation (EC) No 343/2003 establishing
the criteria and mechanisms for determining the Member State responsible for examining an asylum
application lodged in one of the Member States by a third-country national, OJ 2014 L 39/1.
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2.4. Appeal

Indicators: Dublin: Appeal
[] Same as regular procedure

1. Does the law provide for an appeal against the decision in the Dublin procedure?

X Yes [ 1No
% Ifyes, isit X Judicial [] Administrative
% If yes, is it suspensive X Yes [ No

Asylum seekers placed under the Dublin procedure can introduce an appeal before the Administrative
Court to challenge the decision of transfer. The appeal has to be introduced within 15 days after the
asylum seeker has been notified the decision of transfer. The appeal has suspensive effect. The
designated judge has to rule within 15 days after the appeal has been lodged.1%?

These time limits are shorter in case of detention or house arrest. In such cases, the appeal has to be
introduced within 48 hours after the decision of transfer has been notified.19 The judge has to rule within
72 hours after the appeal has been lodged.%*

In practice, the shorter time limit for introducing an appeal might prevent asylum seekers who are not
accompanied or who are accompanied in orientation platforms from introducing their appeal on time.
There is a practice in several Prefectures tending to notify the transfer with a house arrest measure on a
Friday, to avoid the possibility for the asylum seeker to find legal assistance during the weekend, and
transfer him or her 48 hours later.1% In these frequent cases, there is de facto no effective appeal for
those people.

This method was also used by Prefectures to circumvent the prohibition by the Court of Cassation on
placing asylum seekers in detention for the purposes of performing a Dublin transfer due to the lack of a
definition of the “significant risk of absconding” in national legislation (see Grounds for Detention), until
this was introduced in March 2018.1%

2.5. Legal assistance

Indicators: Dublin: Legal Assistance
[] Same as regular procedure

1. Do asylum seekers have access to free legal assistance at first instance in practice?
[] Yes (] with difficulty X No
% Does free legal assistance cover: [ ] Representation in interview
[] Legal advice

2. Do asylum seekers have access to free legal assistance on appeal against a Dublin decision in
practice? []Yes X with difficulty [ No
% Does free legal assistance cover [X] Representation in courts
X Legal advice

Apart from cases where applicants under a Dublin procedure have access to reception facilities through
the emergency scheme, usually they only have access to the legal assistance provided by the PADA.

192 Article L.742-4 Ceseda.

193 Ibid.

194 Article L.512-1(3) Ceseda.

195 See for example : InfoMigrants, ‘Y-a-t-il des recours possibles a une procédure Dublin?’, 6 December 2019,
available in French at : https://bit.ly/2RIvUlw.

196 Court of Cassation, Decision No 17-15.160, 27 September 2017.
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Access to legal aid can be obtained upon conditions of low income. Applicants must request this
allowance at the Legal Aid Office of the relevant Administrative Court. This office can ask for further
information and a short account of the legal and de facto reasons why the asylum seeker thinks the
contested decision is unlawful or unfounded and may, for instance, lead to a violation of his or her
fundamental rights. Access to legal aid can be refused if the arguments are deemed unfounded.

2.6. Suspension of transfers

Indicators: Dublin: Suspension of Transfers
1. Are Dublin transfers systematically suspended as a matter of policy or jurisprudence to one or
more countries? []Yes X No

KD

< If yes, to which country or countries?

There is no current general policy of suspension of transfers. The official position of the Ministry of Interior
consists of systematically applying the Dublin Regulation. In addition, the test applied by Administrative
Courts and Administrative Courts of Appeal (erroneously) remains based on the notion of “systemic
deficiencies”.

Hungary: On several occasions in 2016 and 2017, Administrative Courts have suspended the transfer of
asylum seekers under the Dublin Regulation to Hungary.1®” Case law remains inconsistent as of 2018,
however, with some courts arguing that the asylum procedure and reception conditions present no
systemic deficiencies in Hungary.19 As France maintains a policy of applying the Dublin Regulation
systematically when there are indications of previous stay or application in Hungary, it continued to be the
main Member State sending requests in the first half of 2019 (460 requests),1% although actual transfers
have not been carried out at the time of writing.

Italy: Some Administrative Courts have suspended transfers to Italy on account of systemic deficiencies
due to pressure on the reception system and the absence of vulnerability identification.2% In the course
of 2018, several judgments of Administrative Courts have annulled transfer decisions based inter alia on
the government’s decisions to forbid search and rescue boats from disembarking in Italian ports, its plans
to slash funding for asylum seekers, its hostile discourse on migrants, and the increase in incidents of
racist violence.?%! Higher courts have expressed similar views in some cases.?%? Nevertheless, these
rulings have had no effect on policy vis-a-vis Italy until now.

Bulgaria: There have been decisions suspending transfers in 2018, taking into account allegations of
police violence against asylum seekers in Bulgaria among other factors.?%3 In one case in July 2018, after
the European Court of Human Rights granted interim measures under Rule 39 of the Rules of the Court

197 Administrative Court of Appeal of Nancy, Decision No 15NC00961, 31 March 2016; Administrative Court of
Appeal of Lyon, Decision No 15LY03569, 31 May 2016; Administrative Court of Lyon, Decision No 1605495,
29 July 2016; Administrative Court of Appeal of Bordeaux, Decision No 16BX00997, 27 September 2016.
Contrast a decision considering that there are no systemic deficiencies in Hungary: Administrative Court of
Versailles, Decision No 16VE02239, 28 June 2017.

198 See e.g. Administrative Court of Appeal of Versailles, Decision No 16VE02850, 20 February 2018.

199 ECRE, The Dublin system in the first half of 2019, March 2019, available at: https:/bit.ly/2VTljgx.

200 Administrative Court of Lyon, Decision 19011982, 13 May 2019. Administrative Court of Rennes, Decision
1705747, 5 January 2018, EDAL, available at: https:/bit.ly/2NgRHOw; Administrative Court of Nantes,
Decision No 1601004, 12 February 2016. See also Administrative Court of Pau, Decision of 26 January 2018.

201 Administrative Court of Paris, Decision No 1807362/8, 25 June 2018; No 1810819/8, 3 August 2018;
Administrative Court of Bordeaux, Decision No 1803602, 29 August 2018; Administrative Court of Melun,
Decisions No 1807266 and No 1807354, 18 September 2018; Administrative Court of Versailles, Decision No
1807048, 11 October 2018; Administrative Court of Pau, Decision No 1802323, 15 October 2018;
Administrative Court of Toulouse, Decision No 1805185, 9 November 2018, EDAL, available at:
https://bit.ly/2VOEg5W.

202 Administrative Court of Appeal of Lyon, Decision No 18LY00381, 2 October 2018; Administrative Court of
Appeal of Nantes, Decision No 18NT00965, 5 October 2018.

208 See e.g. Administrative Court of Paris, Order No 1811611/9, 6 July 2018, EDAL, available at:
https://bit.ly/2GCceN5.
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to prevent a transfer to Bulgaria, the Administrative Court of Paris ruled against the transfer,2%4 the Council
of State found on appeal that the conditions in Bulgaria did not warrant a suspension of the transfer.205
The Administrative Court of Appeal of Marseille has taken a similar line, arguing that there are no
indications that Bulgaria would not offer treatment in compliance with asylum standards.2%

In some individual cases, Administrative Courts have prevented transfers on the basis of risks of chain
refoulement after asylum seekers’ return to another Dublin State. This has notably been the case for
Afghan nationals in particular, where courts have suspended Dublin transfers to different countries
(Austria, Belgium, Germany, Norway, Sweden and Finland) on the ground that asylum seekers would
face arisk of indirect refoulement on account of these countries’ tendency to return such persons to their
countries of origin.2%” In relation to Italy as well, the Administrative Court of Melun suspended the transfer
of a Sudanese national in 2017 on the ground that he would face chain refoulement to Sudan if returned
to Italy.208

2.7. The situation of Dublin returnees

Concerning access to the asylum procedure upon return to France under the Dublin Il Regulation, these
applications are treated in the same way as any other asylum applications. If the asylum seeker comes
from a safe country of origin, his or her application is examined under the accelerated procedure. If the
asylum application has already received a final negative decision from the CNDA, the asylum seeker may
apply to OFPRA for a re-examination only if he or she possesses new evidence (see section on
Subsequent Applications).

The conditions of support and assistance of Dublin returnees are complicated. The humanitarian
emergency reception centre (Permanence d’accueil d’urgence humanitaire, PAUH) run by the Red Cross
based next to Roissy — Charles de Gaulle airport aims to provide people released from the transit zone,
after a court decision, with legal and social support. For many years, without any funding to implement
this activity, the centre has received Dublin returnees at their arrival at the airport. The returnees are
directed towards the centre by the police or the airport services.

Upon their arrival at the airport, the Border Police issues a “safe passage (sauf-conduit) which mentions
the Prefecture where the asylum seekers have to submit their claim. This Prefecture may be located far
from Paris, in Bretagne for example. The returnees have to reach the Prefecture on their own as no
organisation or official service meets them. The centre cannot afford their travel within the French territory
due to funding shortages.

When the relevant Prefectures are in the Paris surroundings, two situations may occur:

(1) On the one hand, some Prefectures do not register the asylum claims of Dublin returnees and
channel them to the PADA. As it has already been mentioned in the Registration section, access
to these platforms is really complicated and some returnees have to wait several weeks before
getting an appointment with the organisations running them.

(2) On the other hand, some Prefectures do immediately register the asylum claims of returnees and
channel them to OFIl in order to find them an accommodation place. The PAUH is the only entity
receiving and supporting Dublin returnees upon their arrival in France by Charles de Gaulle

204 Administrative Court of Paris, Order No 1813788/9, 31 July 2018.

205 Council of State, Order No 423124, 27 August 2018.

206 Administrative Court of Appeal of Marseille, Decision No 18MA01883, 19 September 2018.

207 Administrative Court of Lyon, Decision No 1702564, 3 April 2017 (Norway); Administrative Court of Lyon,
Decision No 1705209, 28 July 2017 (Finland); Administrative Court of Toulouse, Decision of 27 November
2017 (Sweden); Administrative Court of Appeal of Lyon, Decision No 17LY02181, 13 March 2018 (Finland),
EDAL, available at: https://bit.ly/2SSwxMS; Administrative Court of Rouen, Decision No 1801386, 31 May
2018 (Austria); Administrative Court of Appeal of Nantes, Decision No 17NT03167, 8 June 2018 (Belgium);
Administrative Court of Bordeaux, Decision No 180412, 15 June 2018 (Germany).

208 Administrative Court of Melun, Decision No 1708232, 6 November 2017.
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airport. Considering the systemic difficulties encountered by the orientation platforms in Paris and
its surroundings, several Dublin returnees, after registering their claim, are apt to turn to it in order
to complete their asylum claim form or to find an accommodation.

In Lyon, the situation is similar upon arrival of returnees at Saint-Exupéry airport. The returnees are not
received at their arrival and not supported. They are deemed to present themselves at the PADA run by
Forum réfugiés — Cosi to be registered before submitting their claim. They encounter the same difficulties
in terms of accommodation to the conditions in Paris.

3. Admissibility procedure
3.1. General (scope, criteria, time limits)

The law provides OFPRA, as opposed to the Prefectures in Dublin cases, with the possibility to decide
on the admissibility of asylum applications lodged before it.20°

Claims are deemed inadmissible in the following cases:
(a) The asylum seeker already benefits from an effective international protection status (refugee
status or subsidiary protection) in another EU Member State;
(b) The asylum seeker has already been granted refugee status and benefits from an effective
protection in another third country and he or she can effectively be readmitted there; or
(c) New facts and elements presented to introduce a subsequent application are deemed inadequate
by OFPRA.

The applicability of these grounds may be discovered by OFPRA upon registration or later, during the
interview or during investigations post-interview. However, there is a specific time limit in the case of
Subsequent Applications: a preliminary examination of their admissibility has to be conducted within 8
days of registration.210

The possibility to determine a claim inadmissible also applies to claims introduced at the border or in
detention centres.

OFPRA never takes decisions confirming admissibility; only inadmissibility decisions. Decisions have to
be motivated and notified in writing to the asylum seeker within 1 month after the claim has been
introduced or, if grounded on elements revealed during the interview, within 1 month after the interview.
The notification of the decision includes procedural aspects and delays to introduce an appeal to the
CNDA to challenge the inadmissibility decision.

In 2017, OFPRA took 214 inadmissibility decisions concerning asylum seekers who already enjoyed
international protection in an EU Member State or refugee status in a third country.?!1 More recent figures
on the number of inadmissibility decisions are not available.

209 Article L.723-11 Ceseda.
210 Article R.723-16 Ceseda.
21 OFPRA, 2017 Activity report, 52.
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3.2. Personal interview

Indicators: Admissibility Procedure: Personal Interview
[] Same as regular procedure

1. Is a personal interview of the asylum seeker in most cases conducted in practice in the

admissibility procedure? []Yes X No
% If so, are questions limited to identity, nationality, travel route? [] Yes [X] No
% If so, are interpreters available in practice, for interviews? X Yes [ No

2. Are interviews conducted through video conferencing? [] Frequently [X] Rarely [ ] Never

Asylum seekers whose claim is deemed inadmissible are invited to the interview, except in the case of
Subsequent Applications which represent the largest part of inadmissibility cases.

3.3.  Appeal

Indicators: Admissibility Procedure: Appeal
[] Same as regular procedure

1. Does the law provide for an appeal against an inadmissibility decision?

X Yes [ No
% Ifyes, isit X1 Judicial ] Administrative
% If yes, is it automatically suspensive []Yes []Some grounds [X] No

There is a 1-month time limit for introducing an appeal before the CNDA. The appeal is not automatically
suspensive.?? Similarly to the Accelerated Procedure: Appeal, it is examined by a single judge at the
CNDA within 5 weeks.

In cases of a negative decision in detention or at the border, specific procedures are applicable.

3.4. Legal assistance

Indicators: Admissibility Procedure: Legal Assistance
[] Same as regular procedure

1. Do asylum seekers have access to free legal assistance at first instance in practice?
[ Yes [ ] With difficulty X No
% Does free legal assistance cover: [_] Representation in interview
[] Legal advice

2. Do asylum seekers have access to free legal assistance on appeal against an inadmissibility
decision in practice? X Yes (] with difficulty 1 No
% Does free legal assistance cover [X] Representation in courts
X Legal advice

The automatic right to legal aid at second instance (see Regular Procedure: Legal Assistance) is also
applicable to inadmissible claims.

212 Article L.743-2 Ceseda.
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4. Border procedure (border and transit zones)

4.1. General (scope, time limits)

Indicators: Border Procedure: General
1. Do border authorities receive written instructions on the referral of asylum seekers to the

competent authorities? X Yes [] No
2. Can an application made at the border be examined in substance during a border procedure?
[]Yes [X] No
3. Isthere a maximum time limit for a first instance decision laid down in the law? [X] Yes [] No
< If yes, what is the maximum time limit?213 2 working days

A specific border procedure to request an admission into the country on asylum grounds is provided by
French legislation,2* for persons arriving on French territory through airports, harbours or international
train stations. This procedure is separate from the asylum procedure on French territory, insofar as it
examines entry into the territory to seek asylum rather than the asylum application itself.?15

The border procedure is governed by Article R.213-2 Ceseda:

“When a foreign national who has arrived at the border applies for asylum, they are immediately
informed, in a language they can reasonably be considered to understand, of the asylum
application procedure, their rights and obligations over the course of this procedure, the potential
consequences of any failure to meet these obligations or any refusal to cooperate with the
authorities, and the measures available to help them present their request.”

Persons refused entry can benefit from a jour franc, i.e. protection from removal for 24 hours. The jour
franc is no longer guaranteed in Mayotte and at land borders since September 2018, however.216

As soon as asylum seekers apply for asylum after being refused entry into the territory, they are directed
to a waiting zone. Article L.221-4 Ceseda provides that:

“[Floreign nationals held in waiting zones are informed, as soon as possible, that they may request
the assistance of an interpreter and/or a doctor, talk to a counsel or any other person of their
choice, and leave the waiting zone at any point for any destination outside of France. They are
also informed of their rights pertaining to their asylum claim. This information is communicated in
a language the person understands.”

The competent administrative authority for delimiting waiting zones is the Prefect of the département and
in Paris, the Chief of Police (Préfet de Police). The decision to hold a foreign national in the waiting zone,
which must be justified in writing, is taken by the Head of the National Police service or the Customs and
Border Police, or by a civil servant designated by them. There are 32 waiting zones in mainland France.
Most of the activities take place at the Roissy Charles de Gaulle (CDG) airport.

Moreover, waiting zones can be extended to within 10km from a border crossing point, when it is found
that a group of at least 10 foreigners just crossed the border. The group of 10 can have been identified at
the same location or various locations within the 10km area. This exceptional extended waiting zone can
be maintained for a maximum of 26 days.?'’

213 Deadline for OFPRA to send an opinion to the Ministry of Interior.

214 Article L.213-8 Ceseda.

215 OFPRA, ‘Demander l'asile a la frontiére’, 20 April 2016, available in French at: http://bit.ly/2D1RcpL.
216 Article L.213-2 Ceseda, as amended by Article 18 Law n. 2018-778 of 10 September 2018.

a7 Article L.221-2 Ceseda.
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Waiting zones are located between the arrival and departure points and passport control. The law
provides that they may include, within or close to the station, port or airport, or next to an arrival area, one
or several places for accommodation, offering hotel-type facilities to the foreign nationals concerned. In
some areas such as Roissy or Marseille, the waiting zone is a facility separate from the airport, meaning
that the asylum seeker is transported there to follow the procedure (see section on Place of Detention).

There is no strict deadline to apply for asylum when applicants are waiting for their admission at the
border, the person may apply for asylum at any time during the time he or she is held in the waiting zone,
meaning during an initial period of 4 days which can reach a maximum of 20 days.?'® Exceptionally, if a
person held in a waiting zone makes an asylum application after the 14th day, the law foresees the
possibility of a further extension of detention for six more days following the submission of the asylum
application, with a view to allowing the authorities to conduct the asylum procedure.?!® Therefore detention
in the waiting zone can reach 26 days if the person applies for asylum on the 20t day of detention.

The asylum application must be taken into account and the Border Police has to make a statement
detailing the request for admission on the basis of an asylum claim. As mentioned in Access to the
Territory, however, cases documented in waiting zones such as Beauvais suggest that the Border Police
does not always comply with this obligation.

The main nationalities applying at the border in 2017 and 2018 were as follows:

Asylum applicants at the border by nationality

1 Jan — 31 Dec 2017 1 Jan — 31 Dec 2018

Sri Lanka 120 Morocco 140

Algeria 103 Turkey 131

Turkey 99 DRC 120

DRC 70 Sri Lanka 107

Albania 63 Cuba 90

Others 725 Others 856
Total 1,180 Total 1,444

Source: OFPRA.

The majority of applications are submitted in Roissy, far ahead of other waiting zones:

Asylum applicants at the border by main waiting zone

Waiting zone 1 Jan — 31 Dec 2017 1 Jan — 31 Dec 2018
Roissy 83% 75.7%
Orly 9% 12.7%
Others 9% 11.6%
Total 100% 100%

Source: OFPRA.

Elements examined in the border

procedure

In the border procedure, the authorities assess whether:
(1) France is the responsible State to examine the claim;
(2) The asylum request is not manifestly unfounded; and

218 Articles L.221-3 and L.222-2 Ceseda.

219 Article L.222-2 Ceseda.




(3) The asylum claim is not inadmissible.?20

Whereas the assessment of admissibility and manifest unfoundedness are within the remit of the Border
Unit of OFPRA, the application of the Dublin Regulation is examined by the Ministry of Interior.

The law defines “manifestly unfounded” claims as follows: “A claim is manifestly unfounded when
considering the foreign national’s statements and documentation it is manifestly irrelevant (manifestement
dénuée de pertinence) as far as asylum criterion or manifestly lacking credibility (manifestement dépourvu
de toute crédibilité) regarding the risk of persecutions or severe violations.”?2!

The law provides a deadline of 2 working days for OFPRA to give its opinion to the Ministry of the Interior
as of the moment the intention of the foreign national to claim asylum has been written down by the Border
Police.?22 Within these 2 days, OFPRA has to conduct an interview with the asylum seeker.

This opinion is communicated to the Ministry of Interior. OFPRA’s opinion is binding, except in case the
asylum seeker represents a threat to national security.222 There are no known cases where the Ministry
of Interior has refused to follow its opinion on national security grounds.

In theory, this interview is conducted to check whether the given facts are manifestly irrelevant or not.
This review could look like a kind of admissibility procedure. It should only be a superficial review of the
asylum application. In practice, the assessment usually covers the verification of the credibility of the
account; interview reports contain comments on stereotypical, imprecise or incoherent accounts on
matters such as the sexual orientation of the applicant, with a lack of written proof. This practice of de
facto examining the request on the merits is extremely problematic.

A deadline for the decision of the Ministry of Interior is not provided for in legislation. In practice, in 2017,
72% of the OFPRA opinions were delivered in less than 96 hours (3.39 days on average), compared to
an average of 2.43 days in 2016. More recent figures are not available.

If the asylum application is not considered to be manifestly unfounded or inadmissible, the foreign national
is authorised to enter French territory and is given an 8-day temporary visa (safe passage). Within this
time frame, upon the request from the asylum seeker, the competent Prefectures grant the person an
asylum application certification to allow him or her to introduce its asylum claim. OFPRA then processes
the asylum application as any other asylum application lodged directly on the territory.

If the asylum application is considered as manifestly unfounded or inadmissible, the Ministry of Interior
refuses to grant entry to the foreigner with a reasoned decision. The person can lodge an appeal against
this decision before the Administrative Court within a 48-hour deadline. If this appeal fails, the foreigner
can be expelled to his or her country of origin (in application of Annex 9 of the Chicago Convention).

The opinions issued by OFPRA in 2017 and the first quarter of 2018 were as follows:

OFPRA opinions on admission to the territory on grounds of asylum

Waiting zone 1 Jan — 31 Dec 2017 1 Jan — 31 Mar 2018
Positive Negative Positive Negative
Roissy 262 708 50 195
Orly 25 79 9 13

220 Article L.213-8-1 Ceseda.
221 Article L.213-8-1 Ceseda.
222 Article R.213-5 Ceseda.

223 Article L.213-8-1 Ceseda.
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Marseille Airport 5 15 0 5
Lyon 4 12 2 3
Toulouse 4 11 0 1
Béle-Mulhouse 4 10 0 0
Marseille Port 2 5 1 1
Bordeaux 3 3 0 1
Beauvais 0 5 0 3
La Réunion 0 4 0 1
Nantes 1 2 0 0
Nice 1 1 0 0
Strasbourg 0 1 0 0
Total 311 856 62 223

Source: OFPRA, 22 May 2018.
In 2018, 39.5% of asylum seekers received a positive opinion and a right to enter the French territory to
register an application, compared to 26.3% in 2017. More recent figures were not available at the time of

writing (March 2020).

So far, OFPRA has not issued opinions opposing admission to the territory on grounds of inadmissibility.
The number of refusals of admission based on the Dublin Regulation are very limited.

4.2. Personal interview

Indicators: Border Procedure: Personal Interview
[] Same as regular procedure

1. Is a personal interview of the asylum seeker in most cases conducted in practice in the border

procedure? X Yes []No
% If so, are questions limited to nationality, identity, travel route? [ ] Yes [X] No
% If so, are interpreters available in practice, for interviews? X Yes [ ] No

2. Are interviews conducted through video conferencing? [] Frequently [] Rarely [X] Never

The border procedure is very different from the asylum procedure on the territory. All asylum seekers
subject to a border procedure are interviewed by a dedicated “Border Unit” of OFPRA which provides the
Ministry of Interior with a binding opinion on whether their application is well-founded or not. OFPRA
delivers its opinion to the Ministry within 2 working days after the intention to apply for asylum has been
recorded. In order to substantiate its decision, OFPRA conducts an interview with the person.

The law provides the same provisions on interviews in the border procedure as in the regular procedure;??

- If the interview of the asylum seeker requires the assistance of an interpreter, it is paid for by the
State;

- An asylum seeker introducing a claim at the border can be accompanied by a third person during
his or her interview with OFPRA;

- At the end of the interview, the asylum seeker and the third person, if applicable, are informed of
their right to have access to a copy of the interview;

- An audio recording of the interview is also conducted; and

- There is a possibility for the interview to be conducted by video conferencing.

224 Article R.213-4 Ceseda.
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Remote interviews

Roissy CDG airport, where the majority of border procedures take place, is the only waiting zone where
the OFPRA Border Unit interviews the asylum seeker in person.

The interviews in Orly and Marseille are conducted by videoconference and interviews of all other border
procedures are done by phone. Difficulties have been reported for asylum seekers in Marseille — where
the waiting zone is located in the premises of the administrative detention centre of Canet — as they have
to be escorted to the videoconference room within the detention centre section of the building and the
videoconferencing system often runs into technical problems. Where technical problems arise, the
interview is conducted by phone.??> However, the Administrative Court of Marseille has invoked
procedural irregularities and annulled decisions refusing admission to the territory for the purpose of
seeking asylum where the interview with OFPRA has been conducted by phone rather than
videoconference.??6

In remote interviews, interpretation is ensured by an interpreter who is included in the phone call. Overall,
an interpreter was used in 77.8% of the interviews in 2017, while the rest of the interviews concerned
French-speaking asylum seekers. More recent figures were not available at the time of wirting.

According to organisations assisting asylum seekers, remote interview and interpretation prove
particularly challenging for the individual as he or she is often interrupted by the protection officer, who is
typing notes at the same time. In Nice, the interview report is read out to the applicant without being
translated and does not mention whether the applicant was interrupted in the course of the interview.22”

Accompaniment by a third party

The possibility for the applicant to be accompanied by a third party in the interview with OFPRA is rarely
used at the border. In 2018, 6.9% of interviews in waiting zone were conducted with a third party
(representing 93 interviews : 90 with a lawyer, 3 with an NGO) — compared to 4.1% in 2017.228 The limited
use of this guarantee could be due to a lack of awareness on the part of asylum seekers, despite the fact
that information sheets to that effect are available in the waiting zones, as well as the shortage in capacity
of NGOs such as Anafé which have no permanent presence in the zones.22°

4.3. Appeal

Indicators: Border Procedure: Appeal
[] Same as regular procedure

1. Does the law provide for an appeal against the decision in the border procedure?

X Yes ] No
% Ifyes, isit X1 Judicial [] Administrative
% If yes, is it suspensive Xl Yes []Some grounds [ ]No

When the request for entry for reasons of asylum made at the border is rejected, the person is refused
admission into French territory. The asylum seeker can introduce an appeal to challenge this decision
before the Administrative Court.

225 ECRE, Access to asylum and detention at France’s borders, June 2018, 21.

226 See e.g. Administrative Court of Marseille, Decision No 1704059, 7 June 2017; No 1704319, 16 June 2017.
Contrast with Decision No 1706792, 3 October 2017, where the Court found no procedural irregularities.

227 ECRE, Access to asylum and detention at France’s borders, June 2018, 21.

228 OFPRA, Activity report 2018, 25

229 Ibid, 22.
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Before the Administrative Court, the applicant can contest the refusal of admission into the French territory
within 48 hours. The appeal has suspensive effect. The Administrative Court must decide within 72
hours.230

The decision of this Administrative Court can be challenged within 15 days before the President of the
competent Administrative Court of Appeal, but this appeal does not have suspensive effect.

Based on “considerations of the proper application of justice”, the Council of State assigns the case to the
Administrative Court that is closest to the concerned waiting zone,?*! and no longer to the Administrative

Court of Paris only, as was previously the case.

Anafé has denounced the illusory nature of the effectiveness of this suspensive appeal in 2017 report,232
and the situation is still the same in 2019.

4.4, Legal assistance

Indicators: Border Procedure: Legal Assistance
[] Same as regular procedure

1. Do asylum seekers have access to free legal assistance at first instance in practice?
[] Yes X With difficulty ] No
< Does free legal assistance cover: [X] Representation in interview
X Legal advice

2. Do asylum seekers have access to free legal assistance on appeal against a negative decision
in practice?

[ Yes Xl With difficulty [ No
% Does free legal assistance cover: [X] Representation in interview
X Legal advice

There is no permanent legal adviser or NGO presence in the waiting zones; only Anafé is occasionally
present in Roissy CDG Airport. Asylum seekers must therefore try to get hold of an adviser by phone
from the waiting zone. Many concerns have been raised about effective access to a telephone, as well as
outdated lists of lawyers available in different waiting zones.

A third person (lawyer or representative of an accredited NGO) can be present during the OFPRA
interview;2* and legal representatives shall be present for unaccompanied children. As stated in Border
Procedure: Personal Interview, however, this possibility is rarely used in the border procedure.

Contrary to appeal procedures before the CNDA (see Regular Procedure: Legal Assistance) where the
asylum seeker can request ipso jure legal aid, before the Administrative Court, asylum seekers can be
assisted by an appointed lawyer on the basis of “genuine right to legal aid”. They can ask for this support
at any stage of the procedure including on the day of the hearing before the Administrative Court.

Asylum seekers can request to be assisted by a court appointed lawyer during their hearing before the
JLD who is competent to rule on the extension of their stay in the waiting zone (see Judicial Review of
the Detention Order). In theory, the asylum seeker should have hired one previously at his or her own
expense, or prepared a sufficiently well-argued request in French by him or herself, in terms of facts and

230 Article L.213-9 Ceseda.

231 Article R.351-8 CJA.

232 ANAFE, Privation de liberté en zone d’attente, les détenus face a la justice, 2017, available in French at :
https://bit.ly/30RbYkt.

233 Article L.213-8-1 Ceseda.

60



https://bit.ly/30RbYkt

points of law. This is another illusory measure that does not guarantee the asylum seeker access to an
effective remedy, even though they have access to court-appointed lawyers if necessary.23*

Anafé denounces the fact that these cases are handled in haste by the court-appointed lawyers. Indeed,
due to the urgency of the appeal and to the functioning of the administrative courts, the court-appointed
lawyers in reality only have access to all the elements of the case once they meet the asylum seeker at
the court, meaning in the best case scenario one hour before the start of the hearing. Under these
conditions, it is difficult for the lawyer to know the story of the person held in the waiting zone and to
provide a good appeal.®

5. Accelerated procedure

5.1. General (scope, grounds for accelerated procedures, time limits)

The reasons for channelling an asylum seeker into an accelerated procedure are outlined in Article L.723-
2 Ceseda which lists 10 grounds.

The accelerated procedure is automatically applied where:
a. The applicant originates from a Safe Country of Origin; or
b. The applicant’s Subsequent Application is not inadmissible.

The asylum claim will be channelled under the accelerated procedure, where the Prefecture has reported
that:

c. The asylum seeker refuses to be fingerprinted;

d. When registering his or her claim, the asylum seeker has presented falsified identity or travel
documents, or provided with wrong information on his or her nationality or on his or her conditions
of entry on the French territory or has introduced several asylum claims under different identities;

e. The claim has not been registered within 90 days after the foreign national has entered the French
territory;236

f.  The claim has only been made to prevent a notified or imminent removal order; or

g. The presence of the foreign national in France constitutes a serious threat to public order, public
safety or national security.

In the abovementioned cases, it is the Prefecture that decides to channel related claims under the
accelerated procedure. In that case, the asylum claim certification specifically mentions that the asylum
seeker is placed under accelerated procedure. The ground for applying the accelerated procedure is
specified in an additional document given to the applicant together with the certification. Asylum seekers
under accelerated procedure have to send the asylum claim form to OFPRA within 21 days to lodge their
applications, as is the case with asylum seekers under the regular procedure.

While processing an asylum claim, OFPRA also has the competence to channel a claim under an
accelerated procedure where:

a. The asylum seeker has provided falsified identity or travel documents, or wrong information on
his or her nationality or on his or her conditions of entry on the French territory or has introduced
several asylum claims under different identities;

b. The asylum seeker has supported his or her claim only with irrelevant questions regarding his or
her claim; or

c. The asylum seeker has given manifestly contradictory and incoherent or manifestly wrong or less
likely statements that are contradictory to country of origin information.

234 See also OEE, Rapport d’'observation « Une procédure en trompe I'oeil » Les entraves a l'accés au recours
effectif pour les étrangers privés de liberté en France, May 2014.

235 Anafé, Voyage au centre des zones d’attente, November 2016, 53.

236 Prior to the 2018 reform, this time limit was 120 days.
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In any of the abovementioned cases, OFPRA can decide not to process a claim under accelerated
procedure when this is deemed necessary, in particular when an asylum seeker originating from a country
listed on the safe country of origin list calls upon serious grounds to believe that his or her country of origin
might not be safe considering his or her particular situation.23” In addition, OFPRA may decide not to
process under the accelerated procedure claims of vulnerable applicants. In 2018, OFPRA rechannelled
24 cases into the regular procedure out of a total of 37,759 cases processed in the accelerated procedure,
as compared to 63 cases in 2017. On the other hand, OFPRA rechannelled 1,110 cases from to the
regular to the accelerated procedure in 2018.238 Statistics on the year 2019 were not available at the time
of writing.

Similarly to the regular procedure, OFPRA is the determining authority competent for accelerated
procedures. Its decisions should in theory be made within 15 calendar days.23° This period is reduced to
96 hours if the asylum seeker is held in administrative detention.240 There is no specific consequence if
the Office does not comply with these time limits. In practice, some stakeholders assisting asylum seekers
have reported that some of them under the accelerated procedure have waited more than 15 days before
receiving the decision from OFPRA.24!

In 2016, the average period for the examination of first asylum requests in the accelerated procedure was
98 days; due to some files taking particularly long times to be processed.?*> No statistics were made

available since 2017.

According to Ministry of Interior statistics, 50,750 asylum applications were filed in accelerated procedures
at the end of 2019, representing 33% of all caseloads.243

5.2. Personal interview

Indicators: Accelerated Procedure: Personal Interview
X] Same as regular procedure

1. Is a personal interview of the asylum seeker in most cases conducted in practice in the

accelerated procedure? X Yes []No
< If so, are questions limited to nationality, identity, travel route? []Yes X No
% If so, are interpreters available in practice, for interviews? X Yes [ No

2. Are interviews conducted through video conferencing? [] Frequently [X] Rarely [ ] Never

Interviews of asylum seekers channelled into an accelerated procedure take place under the same
conditions as interviews in a regular procedure (see Regular Procedure: Personal Interview).

All personal interviews are conducted by OFPRA.
The same grounds for omission apply, except for asylum seekers channelled into an accelerated

procedure for reasons of a Subsequent Application. No specific statistics are available for the rate of
interviews conducted in the accelerated procedure.

237 Article L.723-2(5) Ceseda.

238 OFPRA, 2018 Activity report, 21.

239 Article R.723-3 Ceseda. Delays are even shorter (96 hours) for persons held in administrative detention
centres and in waiting zone.

240 Article R.723-4 Ceseda.

241 This information has been collected by Forum réfugiés — Cosi social workers in Lyon, Clermont-Ferrand and
Marseille but also by other NGOs in Paris and its surroundings, Bretagne, Charentes-Maritimes, Somme
or Lorraine.

242 OFPRA, 2016 Activity report, 41.

243 Ministry of Interior, Chiffres clés — les demandes d’asile, 21 January 2020.
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5.3. Appeal

Indicators: Accelerated Procedure: Appeal
[] Same as regular procedure

1. Does the law provide for an appeal against the decision in the accelerated procedure?

X Yes [ ] No
% Ifyes, isit X Judicial [] Administrative
% If yes, is it suspensive [JYes [X Some grounds [ ] No

Persons channelled into an accelerated procedure must appeal within the same time period: 1 month
after the negative decision. The main difference is that in accelerated procedure the decision has to be
given by a single judge within 5 weeks.

As the preparation of these appeals is hardly supported by NGOs and given that assistance to draft the
appeal is no longer in the mandate of the orientation platforms, asylum seekers may not be aware of
these deadlines and face serious difficulties in drafting a well-argued appeal. They can nonetheless lodge
a request to benefit from legal aid (aide juridictionnelle).

Appeals in the accelerated procedure have automatic suspensive effect, except for those based on: (a)
safe country of origin; (b) subsequent application; and (c) threat to public order.2** These exceptions were
added by the 2018 asylum reform and entail a loss of the right to remain on the territory upon notification
of the negative decision. Asylum seekers can, however, appeal before the Administrative Court within 15
days — or 48 hours in case of detention — to request that the CNDA appeal be given suspensive effect.
The request to the Administrative Court has suspensive effect.?4®

The decision of OFPRA or of the Prefectures to channel an application under the accelerated procedure
cannot be challenged separately from the final negative decision on the asylum claim but it possible for
the applicant to request so to in the appeal against the negative decision.246

In any case of placement under the accelerated procedure, including safe country of origin cases or
subsequent applications, it is always possible for the CNDA to channel an asylum seeker into the regular
procedure.?4” In 2017, 207 cases under single-judge procedure were thus rechannelled into collegial
hearing by the CNDA.248 Figures are not available in the 2019 report of the CNDA.

5.4. Legal assistance

Indicators: Accelerated Procedure: Legal Assistance
X] Same as regular procedure

1. Do asylum seekers have access to free legal assistance at first instance in practice?
L] Yes (] with difficulty X No
< Does free legal assistance cover: [ ] Representation in interview
[] Legal advice

2. Do asylum seekers have access to free legal assistance on appeal against a negative decision
in practice? X Yes ] with difficulty [ No

% Does free legal assistance cover [X] Representation in courts
Xl Legal advice

244 Article L.743-2 Ceseda.

245 Article L.743-3 Ceseda.

246 Article L.723-2(6) Ceseda.

247 Article L.731-2 Ceseda.

248 CNDA, 2017 Activity report, 20.
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Asylum seekers channelled into an accelerated procedure have the same rights with regard to access to
assistance as those in a regular procedure. As they are entitled to the same reception conditions as
asylum seekers under the regular procedure, the assistance they can hope for depends of their conditions
of reception.

However, asylum seekers whose claims are refused on the basis of safe country of origin, subsequent
application or threat to public order grounds may lose their right to reception conditions, and thus the
possibility of assistance, if suspensive effect is not granted for their appeal before the CNDA.24°

The right to legal assistance at the appeal stage before the CNDA is the same for asylum seekers under
regular procedure and under accelerated procedure. However, the CNDA has to process appeals of
negative decisions of claims under accelerated procedures within 5 weeks. This short timeframe might
prevent asylum seekers under accelerated procedure to prepare the case with the lawyers.

D. Guarantees for vulnerable groups

1. ldentification

Indicators: Identification
1. Is there a specific identification mechanism in place to systematically identify vulnerable asylum

seekers? [ Yes X For certain categories [ ] No
+«» If for certain categories, specify which: Objective vulnerabilities e.g. age, pregnancy,
Disability

2. Does the law provide for an identification mechanism for unaccompanied children?

X Yes []No

Article L.744-6 Ceseda refers to the identification of vulnerability, in particular, of children, unaccompanied
children, disabled persons, the elderly, pregnant women, single parents with minor children, victims of
trafficking, persons with serious illness, persons with mental disorders, and victims of torture, rape and
other forms of psychological, physical or sexual violence, such as victims of female genital mutilation.

The law does not refer to vulnerability on account of sexual orientation of gender identity, therefore this is
not taken into account by OFII either.

1.1. Screening of vulnerability

OFll is responsible for identifying vulnerabilities and special needs of asylum seekers.2%° In order to do
so, OFIl has to proceed, within a “reasonable” timeframe, to an evaluation of vulnerability. This evaluation,
that concerns all asylum seekers, takes the form of an interview based on a questionnaire.?5! The
interview follows the registration of their claim in the Prefectures. The objective is thus to determine
whether the person has special reception and procedural needs. Any needs emerging or being revealed
later on during the asylum procedure are to be taken into account.

The assessment of vulnerability particularly concerns the categories listed in Article L. 744-6 Ceseda.

The assessment is carried out by OFIl officers specifically trained on vulnerability assessment and
identification of special needs. However, the publication of the questionnaire designed for the vulnerability

249 Article L.744-9-1(2) Ceseda, as amended by Article 13 Law n. 2018-778 of 10 September 2018.
250 Article L.744-6 Ceseda.
251 A copy of the questionnaire may be found at: http://goo.gl/02CiusS.
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assessment?>? reveals that only objective vulnerability will be assessed during the interview with OFII
upon registration of the application at the GUDA. At that stage, no vulnerability linked to the asylum claim
shall be discussed. Therefore, the vulnerability assessment has had a limited impact on the early
identification of vulnerable persons such as victims of torture and of physical, mental or sexual violence
as well as victims of human trafficking.

During the interview with OFII, the asylum seeker is informed that he or she can benefit from a free medical
examination. Any information collected by OFII on the vulnerability of an applicant is sent to OFPRA, if
the applicant so agrees.

In practice, it has been reported on several occasions that such interviews are not always conducted by
OFII. It may happen that OFII indeed receives asylum seekers but does not interview them properly, or
conducts short interviews lasting 10-15 minutes, thus not allowing for an in-depth assessment of special
needs.?®® The assessment of their vulnerability is, in most cases, based on a vulnerability assessment
form used by OFII officers. This situation has been widely reported by stakeholders regardless of the
region where they are present. Many of them have also reported the fact that the interview is not
conducted with an interpreter. Indeed, the Prefectures do not have a pool of interpreters in situ. Many
local NGOs ask volunteering interpreters or fellow nationals for being present at the interview with the
asylum seekers.

This lack of interview is really problematic. This interview is meant to propose reception conditions
adapted to asylum seekers’ vulnerability. It may lead some asylum seekers to be accommodated into
centres that do not correspond to their specific needs. For example, it has been reported that some female
asylum seekers, victims of human trafficking or sexual violence, have been housed in centres mainly
occupied by single men.

In addition, it is possible to notify OFII of any vulnerability element identified after the “interview” whether
it has been conducted or not. When the asylum seekers benefit from legal and social assistance, from
orientation platforms for example, it is possible for them to address OFIl with a medical certificate.
However, for asylum seekers living in camps or on the streets, it is particularly difficult for them to have
their vulnerability taken into account.

For asylum applications made at the border or in detention, OFPRA has developed a system for the
signalling of vulnerabilities in places of detention. Any person authorised to be present in waiting zones,
including the NGOs accredited to that effect, can alert OFPRA of the existence of vulnerabilities through
a functional email address. This possibility seems marginally used in practice, as only one referral was
made in 2017 and none in the first quarter of 2018.25 Further information on this for the year 2019 was
not available at the time of writing.

1.2. Age assessment of unaccompanied children

Age assessment is not conducted in the framework of the asylum procedure in France but as a
prerequisite to benefitting from the Childcare Protection system. The age assessment procedure and
criteria are detailed in a legal framework of 2016,2%® which establishes the elements to be taken into
account to determine the applicant’s minority:

- The minor has to be informed of the objectives of the evaluation and its potential effects;

252 Decree of 23 October 2015 on the questionnaire for vulnerability assessment of asylum seekers; Decree of 17
November 2016 implementing Decree n. 2016-840 of 24 June 2016 on the evaluation of minors temporarily
or permanently deprived of family care, available in French at: http://bit.ly/2msmNXw.

253 Haut-Conseil a I'Egalité, Situation des femmes demandeuses d’asile en France apres I'adoption de la loi
portant réforme du droit d’asile, 18 December 2017, available in French at: http://bit.ly/2mWvoBM, 18.

254 ECRE, Access to asylum and detention at France’s borders, June 2018, 22.

285 Law n. 2016-297 of 14 March 2016 relating to child protection, available in French at: http://bit.ly/2jd6t9b ;
Decree n. 2016-840 relating to reception and minority assessment conditions of minors temporarily or
definitely deprived from the protection of their family, 24 June 2016, available in French at: http://bit.ly/2j01GrO.
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- This assessment has to be conducted in a multidisciplinary approach;

- The assessor must have strong knowledge of migratory routes, the situation in the country of
origin, childhood psychology and children rights;

- Particular attention must be paid to potential cases of human trafficking;

- The interview must be conducted in a language spoken by the interviewee; and

- The outcome of the interview must be held in a written decision notified to the interviewee, and
mention the legal remedies against it.

Methods for assessing age

In practice, bone examinations continue to be implemented even when unaccompanied children
possessed civil status documents. According to some stakeholders, some young people, in particular
those above 16, are subjected to several medical examinations until it can be established that they are
18. In 2016, the Children’s Ombudsman (Défenseur des enfants) introduced recommendations in order
to avoid bone examinations and recommended that unaccompanied children shall benefit from all
procedural safeguards when the authenticity of the documents proving their minority is questioned.?%¢ The
Ombudsman has recalled this position many times in 2016, holding that the social evaluation had to
prevail over the bone examination, in particular when the lack of authenticity of the identity documentation
has not been proved.?5”

In his 2017 report, the Ombudsman pointed out that the difficulties persisted: bone examinations are
maintained, some unaccompanied children are denied care and evaluation without justification,
regardless of whether they have identity documents or not, as refusals are often based on racial profiling.
At the same time, other children have to wait without accommodation or in really bad emergency housing
during the really long examination of their situations.258

Moreover, Human Rights Watch published a report in 2019 relating to the treatment of unaccompanied
children in the French Hautes-Alpes which demonstrated that France continues its practices of flawed
age assessment procedures and summary returns of unaccompanied children at the border to Italy.2%°
According to the report, the authorities do not comply with international standards and use various
justifications to deny children protection. Research by HRW indicates that the flawed age assessment
practice is common across the country. The research also affirms previous reports of summary returns of
unaccompanied migrant children by French border police at the border between Italy and France. In the
nine cases examined by HRW French authorities did not comply with the “entry refusal” procedure specific
for children. The threat of summary returns pushes children to take ever more dangerous routes across
the Alps, increasing the number of injuries and other health risks.260

The priority given to the bone examination, in case of producing identity papers whose authenticity is not
properly denied, has been considered has unlawful. If there is no legitimate element to deny the
authenticity of such documents, the bone examination must not prevail. The Court of Appeal in Lyon has
recalled this principle in 2017 based on a loyal application of the legal instruments adopted in 2016.251

On 21 December 2018, the Court of Cassation referred a preliminary question to the Constitutional Court
on the constitutionality of bone examinations for age assessment. The hearing took place on 19 March

256 Children’s Ombudsman, Conference France terre d’asile “Unaccompanied minors: third country nationals or
children”, 30 October 2015.

257 Ombudsman, Decision MDE-2016-052, 26 February 2016, available in French at: http:/bit.ly/2jghszL;
Ombudsman, Decision MDE 2016-113, 20 April 2016, available in French at: http://bit.ly/2DnKCHb.

2% Omdbudsman, Children’s rights in 2017, November 2017, available in French at: http:/bit.ly/2AEpuJA.

259 Human Rights Watch, Subject to Whim - The Treatment of Unaccompanied Migrant Children in the French
Hautes-Alpes, 5 September 2019, available at: https://bit.ly/395iBTk.

260 ECRE, ‘France: Report documents continued denial of rights to migrant children’, 5 September 2019, available
at: https://bit.ly/2S3hldx.

261 Court of Appeal of Lyon, Decisions Nos 16/0043, 16/00602 and 16/00770, 11 January 2017.

66


http://bit.ly/2jghszL
http://bit.ly/2DnKCHb
http://bit.ly/2AEpuJA
https://bit.ly/395iBTk
https://bit.ly/2S3hldx

2019, 262 and on 21 March 2019, the French Constitutional Court ruled that bone tests determining the
age of young migrants are not unconstitutional. The case concerned a young Guinean, Adama. S, who
declared to be 15 years old upon his arrival in France in 2016. A bone test concluded that his age was
between 20 and 30 years. With the support of several civil society organisations, including Gisti, la
Cimade, Médecins du monde and the Catholic Relief Service, he brought the case before the
Constitutional Court as a preliminary priority question. The applicant claimed that the radiological
examination of bones violated the principle of the ‘best interests of the child’. Due to its margin of error it
led to unaccompanied minors being excluded from the beneficial provisions designed to protect them.
Although the Court confirmed the constitutional character of the principle of the ‘best interest of the child’,
it stated that the existence of a margin of error does not make the use of the test unconstitutional.263

In 2019, a guide for services in charge of age assessments has been published by the authorities, in order
to harmonise current practices.264

Benefit of the doubt

Young people should get the benefit of the doubt in the event that an evaluation cannot establish their
exact age, not least as recalled by Article 25(5) of the recast Asylum Procedures Directive. Once again,
practice is not uniform across the country. In some Departements, assessment services assess very few
young indivduals as minors while in other Departements, the evaluation have led to more positive
decisions.265

However, young people are rarely given the benefit of the doubt in practice. The State Prosecutor is the
authority that decides on an age assessment dispute. In fact, the Prosecutor is responsible for issuing the
order to place the child in care (temporarily or not) and may therefore request additional tests if there is a
doubt about their age. Sometimes, the Prosecutor also closes the file with “no further action” without
considering other investigations which may in certain cases confirm the person’s minority.

In any case, having been determined to be above 18 as a result of an age assessment procedure has a
dramatic impact on the young asylum seeker’s ability to benefit from fundamental guarantees. The age
assessment procedure does not entail the granting of new documentation. This means that the person
might be considered alternatively as an adult or a child by various institutions. If Childcare Protection
considers the asylum seeker is above 18, it will not provide for any legal representative for the person,
whereas such representation is required for the registration of an asylum application. This may hinder the
young person from submitting an asylum claim; in case a minor without legal representative presents him
or herself in Prefecture to register an asylum claim, the Prefecture has to refer the case to the Prosecutor
in order that for an ad hoc administrator to be appointed (see Legal Representation of Unaccompanied
Children). Yet such a legal representative is sometimes not appointed, if the Prosecutor relies on the
result of the age assessment procedure. In such cases, the person cannot lodge his or her claim before
turning 18 or OFPRA suspends the processing of the asylum claim until he or she turns 18.

Conversely, in other situations, the child manages to register his or her asylum application with an ad hoc
administrator, with minority being recognised by the Prosecutor at that stage, but is then recognised as
adult after the evaluation. In this case, he or she can proceed with the asylum claim as a child but cannot
benefit from any specific reception conditions either as an unaccompanied child or as an adult.

262 Constitutional Court, 2018-768 QPC, available in French at: https://bit.ly/2EJEYbS.

263 Constitutional Court, Decision No 2018-768, 21 March 2019, available in French at: https://bit.ly/2ISAfiL.

264 Guide de bonnes pratiques en matiére d’évaluation de la minorité et de I'isolement, December 2019, available
in French at: https://bit.ly/37WQYeM.

265 A 2018 report indicates that the rate varies from 9 to 100%, but data used for the purpose of this study are
uncertain. IGAS, IGA, IGJ, ADF, Rapport de la mission bipartite de réflexion sur les mineurs non
accompagnés, February 2018. Available in French at: https://bit.ly/31cvCHN.
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No statistics are available on the use of age assessment nationwide. A total of 17,022 young persons
reported as unaccompanied minors were integrated in the national mechanism for childcare protection in
2018, a 14% increase from 14,908 in 2017.2%¢ A report published by two Senators in June 2017 mentioned
that 49% of age assessments have resulted in acknowledging the person as a minor.25” However, this
figure is based on incomplete statistics and cannot be considered as reliable. More recent statistics are
not available.

The 2018 asylum and immigration reform provided for the creation of an automated data processing
system for unaccompanied children, aiming at “better guaranteeing child protection and at the prevention
of illegal entry and stay of foreigners in France”.268 A Decree of 30 January 2019 has further detailed this
database and the evaluation process for unaccompanied children.?®® As a result, all young persons
applying for support as unaccompanied children are from now on required to register at Prefectures their
personal data, including fingerprints, photograph and documents, while Childcare Protection may ask the
Prefecture for help in the evaluation process as regards the identity of a young person. This new system
is applied very differently depending on the competent department. In certain circumstances it
deteriorated the evaluation system by placing increased attention to control rather than protection needs,
thus resulting in confusion for the young migrants and an unfavorable context for an assessment in
confidence,?7° despite the guarantees set by the Constitutional court in July 2019; namely that tests must
be decided by the judicial authority, ordered only in the absence of valid identity documents. If there are
doubts on the age, the person concerned, informed in a language he or she understands, must consent
to the test (the refusal itself cannot be enough to prove the majority), taking into account the margin of
error surrounding the conclusions of the radiological examination.2’

2. Special procedural guarantees

Indicators: Special Procedural Guarantees
1. Are there special procedural arrangements/guarantees for vulnerable people?
[ Yes X For certain categories [ ] No
« If for certain categories, specify which: Unaccompanied children, victims of torture,
Violence or trafficking, LGBTI persons

Throughout the asylum procedure, OFPRA is competent for adopting specific procedural safeguards
pertaining to an asylum seeker’s specific needs or vulnerability.?7?

2.1. Adequate support during the interview

The Ceseda does not define the notion of “adequate support” contained in Article 24(3) of the recast

Asylum Procedures Directive. However, specific procedural safeguards relating to the interview include:273

a. The presence of a third person during the interview with the OFPRA protection officer. Even

though this provision does not specifically concerned vulnerable applicants, it can be particularly
relevant and useful for these categories of asylum seekers;

b. The possibility for an asylum seeker to ask that the interview is conducted by a protection officer

and with an interpreter from a specific gender. This request has to be motivated and manifestly

266 Ministry of Justice, Mission mineurs non accompagnés: Annual report, March 2019, available in French at:
https://bit.ly/36KrVdR.

267 Elisabeth Doineau and Jean-Pierre Godefroy, Rapport d’information au nom de la commission des affaires
sociales sur la prise en charge sociale des mineurs non accompagnés, French Senate, 28 June 2017,
available in French at: http://bit.ly/2wZnDPr, 54.

268 Article L.611-6-1 Ceseda, inserted by Article 51 Law n. 2018-778 of 10 September 2018.

269 Decree n. 2019-57 of 30 January 2019 on methods of evaluation of persons reporting as unaccompanied
minors and authorising the creation of a personal information data-file concerning those persons.

270 Updated information on how this system is impleneted are provided, department by departement, by the NGO
InfoMIE. The website is accessible in French at : https://bit.ly/37WGXOI.

n Constitutional Court, Decision n°2019-797, 26 July 2019, available in French at: https://bit.ly/2S9xRYe.
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s Article L.723-6 Ceseda.

68


https://bit.ly/36KrVdR
http://bit.ly/2wZnDPr
https://bit.ly/37WGXOI
https://bit.ly/2S9xRYe

founded by the difficulty to express the grounds for his or her claim in presence of people from a
certain gender (especially in situations of sexual violence);

c. The presence of a mental health professional for asylum seekers suffering from severe mental
disease or disorder.

The law maintains the possibility for the asylum seeker to request a closed-door audience with the CNDA.
This decision can also be taken by the President of the court session if circumstances so require.?’*

OFPRA has set up 5 thematic groups (groupes de référents thématiques) of about 20-30 staff each,
covering the following elements: sexual orientation and gender identity; unaccompanied children; torture;
trafficking in human beings; and violence against women.?”> The thematic groups follow internal
guidelines developed by the référents and revised every year. OFPRA has also established a position of
Head of Mission — Vulnerability as of 2016.

These officials follow specialised training on the specific issues they deal with:

- Officers dealing with claims from unaccompanied children must be specifically trained on this
matter. They are trained on the particularities of asylum claims lodged by young individuals and
also have to attend a mandatory training on techniques for collecting personal stories, using
the EASO training module on Interviewing Children;

- A protection officer may interview an applicant presenting other vulnerabilities. In such cases,
officers are trained based on internal training packs which refer to external sources e.g.
TRACKS project or GRETA report for victims of trafficking.

- From 2013 to 2018, Forum réfugiés — Cosi and the Belgian NGO Ulysse have conducted
several 2-day trainings for OFPRA protection officers on victims of torture with two main
objectives: helping them to take into account the difficulties asylum seekers may face when
they have to share their story after traumatic events and providing tools to protection officers
for handling these situations.

In addition, OFPRA staff is trained on issues related to testimonies recounting painful events during the
interview process. It is particularly important as the lack of sensitive approaches to vulnerable applicants
has had further negative consequences. For instance, it means that no special precautions are taken in
the formulation of a negative answer. According to a social worker from Forum réfugiés — Cosi, for
instance, some negative decisions mention the fact that the claimant had shown no emotion when
recalling the rape she had been subjected to or that the claimant seemed distant from the recollection of
the abuses she was describing. Asylum seekers can be extremely hurt when they see such comments in
the summary of their interviews.

According to a recent report by the Equality Council, OFPRA has marked notable improvements in terms
of sensitivity and professionalism vis-a-vis claims by women.27¢ In addition, by the end of 2019, more than

9,000 were under OFPRA protection on grounds of risk of female genital mutilation (FGM).277

In 2019, Forum refugies-Cosi further organised trainings for 37 employees of the CNDA, focusing on
interviews in which painful stories and experiences are being shared.

2.2. Prioritisation and exemption from special procedures

OFPRA can decide to prioritise the processing of a claim from a vulnerable applicant having special
reception or procedural needs.

274 Article L.733-1-1 Ceseda.

275 OFPRA, 2016 Activity report, 28.

276 Haut-Conseil a I'Egalité, Situation des femmes demandeuses d’asile en France aprés I'adoption de la loi
portant réforme du droit d’asile, 18 December 2017, available in French at: http://bit.ly/2mWvoBM, 25.

2m OFPRA, ‘Les premieres données de l'asile 2019 a 'OFPRA’, 21 January 2020, available in French at :
https://bit.ly/3biDYm4.
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Similarly, OFPRA can decide not to process the claim under the Accelerated Procedure on the basis of
vulnerability or the specific needs of the applicant. Yet, no more than 24 claims (0.06%) were exempted
from the accelerated procedure out of a total of 37,759 claims accelerated in 2018.278

In addition, three grounds for placing an asylum seeker under the accelerated procedure may not applied
to unaccompanied children: (a) use of false identity or travel documents or false information; (b) reasons
unrelated to international protection; and (c) manifestly contradictory or incoherent information, or
statements that are clearly contradicted by country of origin information.27°

Similarly in the Border Procedure, OFPRA can consider that an asylum seeker in a waiting zone requires
specific procedural safeguards and thus terminate the detention.28% However, the law does not completely
forbid the examination of vulnerable asylum seekers’ claims under border procedures.

Unaccompanied children are also subject to the border procedure in waiting zones,?8! albeit in a more
restrictive way than adults. According to the law, an unaccompanied child can be held in a waiting zone
only under exceptional circumstances listed in the law:282

(1) The unaccompanied child originates from a Safe Country of Origin;

(2) The unaccompanied child introduces a subsequent application deemed inadmissible;

(3) The asylum claim is based on falsified identity or travel documents; or

(4) The presence of the unaccompanied minor in France constitutes a serious threat to public order,

public safety or national security.

In practice, since the majority of unaccompanied children arriving at the border hold false documents, the
criterion of falsified identity or travel documents is widely applied as ground to conduct a border procedure

for this category of asylum seekers.

As regards the border procedure, OFPRA ordered an exemption on grounds of vulnerability only in 5 out
of 902 cases (0.5%) in 2016.2%% No data was made available since 2017.

3. Use of medical reports

Indicators: Use of Medical Reports
1. Does the law provide for the possibility of a medical report in support of the applicant’s statements
regarding past persecution or serious harm?
X Yes [] In some cases [ No

2. Are medical reports taken into account when assessing the credibility of the applicant’s
statements? [ Yes X1 In some cases [1No

The Ceseda mentions that medical reports may be taken into account by OFPRA along with other
elements of the asylum claim.?®* In practice, such reports are considered in the light of the applicant’s
statements. Applicants often present medical certificates from specialised centres. According to some
doctors, all too often, their certificates are not taken into account, as OFPRA often dismisses them as
evidence, without seeking a second opinion. The medical report is paid for by asylum seekers via the

278 OFPRA, 2017 Activity report, 22, 114.
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281 For detailed additional information on the risks for children at borders, see Anafé, Bréve 2016 - Mineurs isolés
en zone d’atfente : droits en péril aux frontieres francaises, 2 May 2017, available in French at:
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state supported medical insurance: the “protection universelle maladie” (PUMA) or “aide médicale d’Etat’
(AME).

A medical certificate to confirm the absence of female genital mutilation (FGM) is requested during the
examination of an asylum request presented by a young woman or girl based on that risk in her country
of origin.28 During the OFPRA interview, the woman applying for asylum in her own name will be asked
to demonstrate that she has not been subjected to FGM if this is the reason she fears persecution or
serious threats in case of return to her country of origin. If the asylum claim is made on behalf of a child,
both parents will have to bring such evidence. Once protection has been granted, the requirement of a
medical certificate remains. For the renewal of protection and the right to remain, OFPRA requires that a
medical certificate be sent to it each year, proving that the person has still not undergone FGM.28 A
Decree of 23 August 2017 specifies the terms of this obligation, the list of authorised doctors, and
consequences of refusal for parents.287

The consideration of medical certificates at the CNDA can vary a lot. A poorly argued dismissal of a
medical certificate by the CNDA was criticised by the European Court of Human Rights (ECtHR) in
September 2013.288 The applicant, of Tamil ethnic origin, had provided a medical certificate from the
doctor of the waiting zone in the Paris CDG airport describing several burn injuries. The Court found that
the CNDA had failed to effectively rebut the strong presumption raised by the medical certificate of
treatment contrary to Article 3 ECHR and therefore that the forced return of the applicant to Sri Lanka
would place him at risk of torture or inhuman or degrading treatment.

On 10 April 2015, the Council of State applied the position of the ECtHR for the first time ever since its
condemnation in September 2013. It cancelled the CNDA decision, considering it should have duly taken
into account the medical report presented by the asylum seeker as it was supporting his story and
explaining his fears in case he would be deported back to his country of origin. As from this judgment, the
CNDA has to take into consideration documents, such as medical reports, presenting elements relating
to alleged risks and fears. The Court also has to justify why it would not consider these elements as
serious.?® This significantly strengthens the consideration for psychological and physical wounds of
asylum seekers and balances the power of the CNDA compared to the asylum seeker.?®® Through a
decision of 17 October 2016, the Council of State reiterated and reinforced this position.2%!

In November 2016, the organisation Primo Levi published a study on the way medical certificates, stating
physical or psychological wounds, are taken into account by asylum decision-makers in France. The
report of this organisation highlights several elements, mainly that:2%2
- Physical and psychological wounds are not equally considered by the protection officers or by the
judges. The first category seems to have more credibility to them;
- Even when such a certificate is produced to the decision makers, they do not seem to draw the
conclusions of the impact of the established wound on the capacity of the asylum seekers to tell
their story in a convincing way.

285 Articles L.723-5 and L.752-3 of Ceseda.

286 French Coordination for Asylum (CFDA), De la protectio