= aida

— Asylum Information
Database

o

Country Report: Spain

Accem




Acknowledgements & Methodology

The 2018, 2019, 2020 and 2021 updates of this report were written by Teresa De Gasperis at Accem and
were edited by ECRE. The 2017 update was written by Teresa De Gasperis, Jennifer Zuppiroli and Laura
Carrillo at Accem, and was edited by ECRE. The first version of this report was written in 2016 by
Magdalena Queipo de Llano and Jennifer Zuppiroli at Accem, and was edited by ECRE.

The information in this report was obtained through observations from Accem’s practice and engagement
with relevant stakeholders, including UNHCR, Save the Children, Federacion Red Acoge, IOM, and
Fundacioén Cruz Blanca.

The information in this report is up-to-date as of 31 December 2021, unless otherwise stated.

The Asylum Information Database (AIDA)

The Asylum Information Database (AIDA) is coordinated by the European Council on Refugees and Exiles
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Desamparo

Tarjeta roja
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Declaration of destitution, triggering guardianship procedures for unaccompanied
children

Red card, certifying asylum seeker status

Human Rights Association of Andalusia | Asociacion Pro Derechos Humanos de
Andalucia

Centre for Emergency Assistance and Referral | Centro de Atencion de
Emergencia y Derivacion

Refugee Reception Centre | Centro de Acogida de Refugiados

Centre for the Temporary Assistance of Foreigners | Centro de Atenciéon Temporal
de Extranjeros

Spanish Constitutional and Socio-Cultural Knowledge test | Prueba de
Conocimientos Constitucionales y Socioculturales de Espafia

Spanish Commission of Aid to Refugees | Comisién Espafola de Ayuda al
Refugiado

Migrant Temporary Stay Centre | Centro de Estancia Temporal para Inmigrantes

Inter-Ministerial Commission of Asylum | Comisién Interministerial de Asilo y
Refugio

Detention Centre for Foreigners | Centro de Internamiento de Extranjeros

Directorate General of International Protection and Humanitarian Assistance
Programmes| Direccién General de Programas de Proteccién Internacional y
Atencion Humanitaria

European Asylum Support Office

European Centre for Constitutional and Human Rights
European Convention on Human Rights

European Court of Human Rights

European Database of Asylum Act

Emergency Immediate Response Teams | Equipos de Respuesta Inmediata en
Emergencia

European Union Agency for Asylum (former European Asylum Support Office,
EASO)

Assessment and Referral Phase | Fase Previa de Evaluacién y Derivacion
Council of Europe Group of Experts on Action against Trafficking in Human Beings
International Organisation for Migation

Central Administrative Judge | Juzgado Central de Contencioso-Administrativo
Office of Asylum and Refuge | Oficina de Asilo y Refugio

Office of the High Commissioner for Human Rights

State Secretary for Migration | Secretaria de Estado de Migraciones

Social Work Unit | Unidad de Trabajo Social

Visa Information System

United Nations High Commissioner for Refugees



Overview of statistical practice

Statistics in Spain are collected by the Office on Asylum and Refuge (OAR), and published on an annual basis by the Ministry of Interior. While this report provides some
statistical information on the year 2020, most data was not made publicly available by the time of writing of this report.

Applications and granting of protection status at first instance: 2021

Applications| Pending at | Refugee | Subsidiary [Humanitarian Rejection (eI Sub. Prot. | Hum. Prot. | Rejection
in 2021 end 2021* status protection | protection rate rate rate
Total 65,295" 72,271 5,355 2,025 13,030 50,580 7.5% 2.9% 18.3% 71.2%
Breakdown by countries of origin of the total numbers

Venezuela 15,975 - 10 0 12,860 2,830 0.1% 0% 81.9% 18%
Colombia 11,555 - 1,170 0 55 18,760 5.6% 0% 0.3% 93.9%
Morocco 6,535 - 180 0 0 1,900 8.6% 0% 0% 91.4%
Mali 4,640 - 10 1,115 0 230 0.7% 82.3% 0% 17%
Senegal 3,195 - 10 0 0 1,415 0.7% 0% 0% 98.9%

Source: Eurostat. Note that “rejection” covers inadmissibility decisions in Eurostat data. Rates are rounded based on calculations made by the author of this report.

*Data on pending applications: Ministerio del Interior, Subsecretaria del Interior - Direccion General de Politica Interior, ‘Avance de solicitudes y propuestas de resolucion de proteccion
internacional. Datos provisionales acumulados entre el 1 de enero y el 31 de diciembre de 2021’, January 2022, available at: https:/bit.ly/3ue81Hu.

The Spanish Ministry of Interior also provided limited statistical information at the beginning of 2022.2 According to the latter, a total of 65,404 persons applied for
international protection in Spain in 2021. The top 5 countries of origin were Venezuela (15,995), Colombia (11,567), Morocco (6,536), Mali (4,647) and Senegal (3,198).
As regards decision making at first instance, a total of 49,537 applications were rejected, while the refugee status was granted to 5,354 persons, subsidiary protection to
2,017 persons and 12,983 were granted protection for humanitarian reasons.

The top 5 countries of persons granted any form of international protection (refugee status and subsidiary protection in 2021 were Colombia (1,169), Mali (1,120),
Afghanistan (742), Syria (718), and Ukraine (568).

1 62,050 applications were presented by first-time applicants, while 3,245 concerned subsequent applicants.
Ministerio del Interior, Subsecretaria del Interior - Direccién General de Politica Interior, ‘Avance de solicitudes y propuestas de resolucion de proteccion internacional. Datos
provisionales acumulados entre el 1 de enero y el 31 de diciembre de 2021’, January 2022, available at: https://bit.ly/3ue81Hu.
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The top 5 countries of persons granted protection for humanitarian reasons in 2021 were Venezuela (12,817), Colombia (53), Ukraine (25), Peru (23), and Honduras

(8).
The top 5 cuntries of applications rejected in 2021 were Colombia (18,614), Peru (4,326), Honduras (4,125), Venezuela (2,808), and El Salvador (2,329).

Gender/age breakdown of the total number of applicants: 2021

Number Percentage ’
Total number of applicants 65,404
Men, incl. children - 64.07%
Women, incl. children - 35.93%
Adults (women and men) 55,780
Children 9,624
Unaccompanied children

A detailed breakdown was not made available by the authorities. Nevertheless, the Ministry of Interior indicated that out of the total number of applicants, 64.07% were
men and 35.93% were women. Moreover, out of the total number of applicants, 9,624 were children.®

Comparison between first instance and appeal decision rates: 2021

National authorities did not provide detailed statistics on first instance and second instance decisions at the time of writing of this report.

Ministerio del Interior, Subsecretaria del Interior - Direccion General de Politica Interior, ‘Avance de solicitudes y propuestas de resolucion de proteccion internacional. Datos
provisionales acumulados entre el 1 de enero y el 31 de diciembre de 2021’, January 2022, available at: https://bit.ly/3ue81Hu.
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Main legislative acts relevant to asylum procedures, reception conditions, detention and content of protection

Title (EN)

Original Title (ES)

Abbreviation

Web Link

Law 12/2009 of 30 October 2009, regulating the law | Ley 12/2009, de 30 de octubre, reguladora del derecho de | Asylum Act http://bit.ly/1R7wKyD (ES)
of asylum and subsidiary protection asilo y de la proteccion subsidiaria

Official Gazette No 263, 31 October 2009 BOE num. 263, de 31 de octubre

Amended by: Law 2/2014 of 25 March 2014 Modificada por: Ley 2/2014, de 25 de marzo https://bit.ly/2BuullM (ES)
Official Gazette No 74, 26 March 2014 BOE num. 74, de 26 de marzo

Organic Law 4/2000 of 11 January 2000 on rights | Ley Organica 4/2000, de 11 de enero, sobre derechos y | Aliens Act | http:/bit.ly/1gto175 (ES)
and liberties of aliens in Spain and their social | libertades de los extranjeros en Espafia y su integracion | (LOEX)

integration social

Official Gazette No 10, 12 January 2000 BOE num. 10, de 12 de enero

Amended by: Organic Law 4/2015 of 30 March 2015 | Modificada por: Ley Organica 4/2015, de 30 de marzo, de http:/bit.ly/21nrJwQ (ES)
on the protection of citizen security proteccién de la seguridad ciudadana

Official Gazette No 77, 31 March 2015 BOE ndm. 77, de 31 de marzo

Organic Law 4/2015 of 30 March on the protection | Ley Organica 4/2015, de 30 de marzo, de proteccion de la | Citizen https://cutt.ly/Ur7isrs (ES)
of citizen security. seguridad ciudadana. Security Act

Official Gazette n°® 77, 31 March 2015

BOE num. 77, de 31 de marzo de 2015

Organic Law 39/2015 of 1st October on the
Administrative Procedure of Public Administrations

Ley 39/2015, de 1 de octubre, del Procedimiento
Administrativo Comun de las Administraciones Publicas

Administrative
Procedure Act

https://cutt.ly/ntelpTl (ES)
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Main implementing decrees and administrative guidelines and regulations relevant to asylum procedures, reception conditions, detention and content of

protection

Title (EN)
Royal Decree 1325/2003 of 24 October 2003
approving the Regulation on a regime of temporary
protection in case of mass influx of displaced
persons
Official Gazette No 256, 25 October 2003

Original Title (ES)
Real Decreto 1325/2003, de 24 de octubre, por el que se
aprueba el Reglamento sobre régimen de proteccion
temporal en caso de afluencia masiva de personas
desplazadas
BOE num. 256, de 25 de octubre

Abbreviation
Temporary
Protection
Regulation

Web Link
http://bit.ly/1QBTjuN (ES)

Royal Decree 203/1995 of 10 February 1995
approving the Regulation implementing Law 5/1984
of 26 March 1984, regulating the law of asylum and
criteria for refugee status, as amended by Law
9/1994 of 19 May 1994.

Real Decreto 203/1995, de 10 de febrero, por el que se
aprueba el Reglamento de aplicacion de la Ley 5/1984, de
26 de marzo, reguladora del Derecho de Asilo y de la
condicion de Refugiado, modificada por la Ley 9/1994, de 19
de mayo.

Asylum
Regulation

http://bit.ly/21x75H7 (ES)

Modified by: Royal Decree 865/2001 of 20 July
2001, Royal Decree 1325/2003 of 24 October 2003
and Royal Decree 2393/2004 of 30 December 2004.

Modificado por: Real Decreto 865/2001, de 20 de julio; por
el Real Decreto 1325/2003, de 24 de octubre y por el Real
Decreto 2393/2004, de 30 de diciembre.

Royal Decree 557/2011 of 20 April 2011 approving
the regulation implementing Law 4/2000 on rights
and liberties of aliens in Spain and their social
integration

Real Decreto 557/2011, de 20 de abril, por el que se aprueba
el Reglamento de la Ley Organica 4/2000, sobre derechos y
libertades de los extranjeros en Espafia y su integracion
social, tras su reforma por Ley Organica 2/2009

Aliens
Regulation

http://bit.ly/2BXCNtl (ES)

Royal Decree 139/2020 of 28 January 2020
estrablishing the basic organisational structures of
ministerial departments

Real Decreto 139/2020, de 28 de enero, por el que se
establece la estructura organica basica de los
departamentos ministeriales

https://cutt.ly/OtwlLX6 (ES)

Royal Decree 164/2014 of 14 March 2014 on the
regulation and functioning of internal rules of the CIE
Official Gazette No 64, 15 March 2014

Real Decreto 164/2014, de 14 de marzo, por el que se
aprueba el reglamento de funcionamiento y régimen interior
de los CIE.

BOE ndm. 64, de 15 de marzo

CIE Regulation

http://bit.ly/IWRXxtsO (ES)

Framework Protocol for protection of victims of
human trafficking, adopted by agreement between
the Ministers of Justice, Home Affairs, Employment
and Social Security, Health, Social Services and

Protocolo Marco de Proteccién de las Victimas de Trata de
Seres Humanos, adoptado mediante acuerdo de 28 de
octubre de 2011 por los Ministerios de Justicia, del Interior,
de Empleo y Seguridad Social y de Sanidad, Servicios

Framework
Protocol on
Trafficking

http:/bit.ly/2sqgZDi (ES)
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Equality, the Office of the Attorney General and the
State Judicial Council on 28 October 2011

Sociales e Igualdad, la Fiscalia General del Estado y el
Consejo del Poder Judicial

Resolution of 13 October 2014 on the Framework
Protocol on actions relating to foreign
unaccompanied minors

Official Gazette No 251, 16 October 2014

Resolucion de 13 de octubre de 2014, de la Subsecretaria,
por el que se publica el Acuerdo para la aprobacion del
Protocolo Marco sobre determinadas actuaciones en
relacion con los Menores Extranjeros No Acompafiados

BOE nUm. 251, de 16 de octubre

Framework
Protocol on
Unaccompanie
d Children

http://bit.ly/IWQ4h4B (ES)

Royal Decree 497/2020 of 28 April establishing the
organic structure of the Minister of Inclusion, Social
Security and Migration

Real Decreto 497/2020, de 28 de abril, por el que se
establece la estructura organica del Ministerio de Inclusion,
Seguridad Social y Migraciones.

https://bit.ly/3sACM69 (ES)
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The last version of this report was updated in March 2021.

Asylum procedure
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Access to the territory and pushbacks: During 2021, and at the beginning of 2022, pushback
practices continued to be reported. In mid-May 2021, around 8,000 migrants reached the city of
Ceuta by sea, swimming for around 36 hours. One man died in the attempt, while around 4,000
people were immediately expelled. Among them were more than 2,000 unaccompanied minors.
In August, the Ministry of Interior announced having started return procedures for part of them,
as the result of an agreement with Morocco that agreed to the transfer of around 700
unaccompanied children to a reception facility in the Moroccan city of Tetuan. According to the
information available, at least 45 children were actually returned to Morocco. In February 2022, a
judge in Ceuta ordered the Minister of Interior to return to Spain 14 children that were illegally
deported to Morocco.

Key asylum statistics: A total of 65,295 persons applied for asylum in 2021. Venezuela,
Colombia, Morocco, Mali and Senegal were the top 5 nationalities of applicants. Around 64% of
asylum applicants were men, while 36% were women. The recognition rate remained quite low,
with only around 10% of cases being recognised international protection. It should however be
highlighted that the overall recognition rate reaches almost 29% if decisions granting
humanitarian protection are also taken into account. At the end of the year, 72,271 cases were
still pending at first instance.

Situation on the Canary Islands and in the Mediterranean: As regards the number of deaths
in the Mediterranean, several figures have been reported. The NGO Caminando Fronteras
(Walking Borders) estimated that 4,404 persons died while reaching Spain in 2021, which
supposes a +102,95% increase compared to 2020. Regarding the situation of migrant children,
due to the inadequacy and unpreparedness of the services at the Canary Islands faced with the
increasing numbers of arrivals, at the end of 2020 there were 1,076 age assessments pending to
be decided.

Climate refugees: The Spanish Congress requested the Government to acknowledge “climate
refugees” as persons in need of international protection. The political party Ciudadanos submitted
a proposal to the plenary session of the Congress to update the Asylum Act, with the aim of
including the protection of persons fleeing their countries on grounds connected to the
environmental change. No additional developments regarding the proposal are available at the
time of writing.

Treatment of Afghan evacuees: After the withdrawal of US troops from Afghanistan, Spain
started to evacuate Afghans who had worked with Spanish troops and aid workers. Different
Spanish Autonomous Communities offered places for the reception of Afghan evacuees. After
the first temporary reception phase at the Torrejon military base, the evacuees were referred to
centres or apartments in the framework of the international protection reception system. Afghans
applicants in Spain were required to make an asylum application through the usual channels. The
Asylum Office (OAR) prioritised their first interviews for the formalisation of the application for
international protection. By the end of August, the Spanish Government had transferred more
than 2,200 Afghans to Spain. Around 1,700 - one-third of them under the age of 15 - applied for
international protection.

Response to the situation in Ukraine as of 19 April 2022: Following the outbreak of war in
Ukraine in February 2022, and the EU decision to activate the Temporary Protection Directive,
the Spanish Government started to design a more flexible and simple mechanism for providing
protection to persons fleeing the country, without the necessity for them to lodge an asylum
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application. Contextually, the Government started elaborating a plan to provide for and speed up
the process to access reception conditions, and announced the creation of around 6,000 new
reception places in collaboration with the Autonomous Communities and the Municipalities. To
address reception needs of persons fleeing from Ukraine, at the beginning of March 2022 the
Minister of Inclusion, Social Security and Migration provided for the creation of four Emergency
and Referral Centres (CREADE), managed by NGOs. One of them is located in Madrid, offers
400 places and is managed by the NGO Accem. Other two facilities located in Barcelona and
Alicante are managed by the Spanish Red Cross, while the fourth is managed by the NGO CEAR
in Malaga.

On 9 March, the Government adopted two orders extending the temporary protection to Ukrainian
nationals, persons and stateless persons legally residing in Ukraine, Ukrainians staying (regularly
or irregularly) in Spain before 24 February 2022, and their family members, and detailing the
procedure to grant such status. According to such orders, the decision granting temporary
protection is adopted by the OAR in 24 hours from the lodging of the application. The temporary
protection, as well as the residence and work permit granted, will be automatically renewed for 1
year after 1 year since the granting of the temporary protection. Up to the 21 of March, the
Government granted more than 10,000 temporary protection status to persons fleeing Ukraine.
In addition, the OAR has for the moment halted the decisions on those asylum applications
already lodged by Ukrainian applicants with a possible negative outcome.

The Spanish Bar Association committed to provide legal guidance to Ukrainian through the
specialised roll on migration and asylum of the different bar associations. Different organisations
and institutions (i.e. CEAR, the Bar Association of Madrid, the Minister of Interior, the
Psychological Association of Madrid, etc.) published different kind of guidance materials for
persons fleeing the conflict in Ukraine.

Reception conditions

Reforming the reception system: From December 2020, EASO launched a new operation in
Spain.* A new operating plan has been approved for the years 2022-2023. The objective is to
support Spain in a reform of its asylum reception system, for it to be in line with EU standards.
One of the main goals is to increase the number of reception places in the Canary Islands. In
February 2022, the Government published a proposal of a Royal Decree regulating the asylum
reception system.

Homelessness: Shortcomings in the reception system are chronical and were registered in 2021.
Many facilities still registered overcrowded, and the lack of transfers from the islands and the
enclaves to the mainland resulted in numerous cases of destitution and homelessness among
persons seeking asylum

Conditions in CETI: Overcrowding in the CETI in Ceuta and Melilla is a serious issue that has
persisted in recent years. The poor sanitary conditions, and health services that characterise
these facilities, together with their inadequacy to accommodate families and vulnerable persons,
have been denounced during the years. These circumstances worsened following the outbreak
of the pandemic, and were still concerning as for 2021.

COVID-19 vaccination campaign: Various obstacles were registered regarding access to the
vaccination campaign for migrants, asylum seekers and refugees, generally due to linguistic
barriers and lack of access to digital services. Even though the migrant population —among which
also undocumented migrants — was included in the Spanish vaccination strategy, the
administration often delegated to NGOs the responsibility in terms of information provision and
facilitation in accessing the campaign.

Detention of asylum seekers

4

It should be noted that Regulation 2021/2023 entered into force on 19 January 2022, transforming EASO into
the EU Agency for Asylum (EUAA).
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Developments on CIE: The country currently counts with 7 CIEs, under the responsibility of the
Ministry of Interior (Detention Centres for Foreigners - Centros de Internamiento de Extranjeros,
CIE). The Government announced its decision to renovate the former prison of La Pifiera in
Algeciras, for it to be converted in a CIE. Preliminary works started in May, despite the complaints
from the Coordinator of the campaign CIESNO. The estimated cost of the reform is of €737,620.

Detention conditions: The Spanish Ombudsman expressed concern over the conditions at
facilities where migrants are deprived of liberty. At the Centres for Temporary Attention for
Foreigners (Centros de Atencion Temporal de Extranjeros, CATE) deficiencies relate to
overcrowding, the presence of mothers with children and of sick people, and insufficient
guarantees to access asylum. Concerning CIEs, recommendations recurring in several centres
relate to the availability of medical care, interpretation, legal and social assistance, possibility to
communicate with lawyers, access by NGOs, video surveillance and the registration of the use of
coercive measures.

Detention of vulnerable applicants: While detention of vulnerable asylum seekers is not
allowed by national law, in practice several exceptions have been reported concerning
unaccompanied children and victims of trafficking.

Content of international protection

7
0‘0

Housing: Regarding access to housing, several reports pointed to the obstacles that third-country
nationals (i.e. including migrants, asylum seekers and beneficiaries of international protection)
face in accessing housing and renting apartments, and brought to light systematic problems in
the real estate-sector.

Access to education: As in previous years, children of migrants, asylum seekers and
beneficiaries of international protection continue to face obstacles in accessing education. Due to
the particular issues that were registered in Melilla, the Spanish Ombudsman requested the
Ministry of Education to ensure that no child residing in the city, independently of his/her origin,
would be excluded from education. At the beginning of the new academic course in September
2021, 160 children — most of them born in Melilla by Moroccan parents - who could not
demonstrate their residence in the enclave, obtained the access to schooling.
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Asylum Procedure

A. General

1. Flow chart

Application at the border or Application on the territory Application at diplomatic
in CIE OAR authorities
Border Police / OAR (Not applied in practice)
Inadmissibility Admission Inadmissibility

Rejection
v

Accepted Rejected

Refugee status
Subsidiary protection
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2. Types of procedures

( Indicators: Types of Procedures \
Which types of procedures exist in your country?

% Regular procedure: X Yes ] No

=  Prioritised examination:® X Yes ] No

=  Fast-track processing:® ] Yes X No
< Dublin procedure: X Yes [ 1 No
< Admissibility procedure: X Yes [ 1 No
< Border procedure: X Yes [ 1 No
% Accelerated procedure:’ [] Yes X No
% Other: Embassy procedure X Yes ] No

We any of the procedures that are foreseen in the law, not being applied in practice? [X] Yes ] Ny

Up until 2020, applications for international protection could not be lodged at Spanish embassies or
consular representations, despite the fact that Article 38 of the Asylum Act foresees that possibility. This
was due to the absence of a Regulation to the 2009 Asylum Act, as a result of which the 1995 Regulation
— which regulates the previous Spanish Asylum Act - is still being currently applied in practice. Yet, the
latter does not foresee the possibility to apply for international protection at embassies or consulates.®

However, through a landmark judgement of October 2020, the Supreme Court finally clarified that the
loophole resulting from the lack of the Regulation does not impede the exercise of the right to apply for
international protection at Spanish Embassies and Consulates.® The Court specified that Ambassadors
and Consuls have the duty to assess whether the integrity of the applicant is at risk, in which case he or
she must be transferred to Spain accordingly.'® Thus, the judgement overturned previous practices and
officially recognised the right to apply for asylum at embassies and consulates.

Despite more than one year having passed since the Supreme Court’s judgement, there are no reports
of asylum applications being registered and processed at embassies, so it remains to be seen how this
will be translated to practice.

3. List of authorities that intervene in each stage of the procedure

Stage of the procedure Competent authority (EN) ‘ Competent authority (ES)
Application
% At the border Border Police Policia Fronteriza
< On the territory Office of Asylum and Refuge, Oficina de Asilo y Refugio,
Aliens’ Office Oficina de Extranjeros
Dublin Office of Asylum and Refuge Oficina de Asilo y Refugio
Office of Asylum and Refuge Oficina de Asilo y Refugio
Refugee status determination Inter-Ministerial Commission on Comisién Interministerial de
Asylum (CIAR) Asilo y Refugio
Appeal
% First appeal % National Court % Audiencia Nacional
< Onward appeal < Supreme Court % Tribunal Supremo
Subsequent application Office of Asylum and Refuge Oficina de Asilo y Refugio

5 For applications likely to be well-founded or made by vulnerable applicants.

6 Accelerating the processing of specific caseloads as part of the regular procedure.

7 Labelled as “accelerated procedure” in national law.

8 For an analysis of the previous practice on this regard, as well as relevant jurisprudence such as the N.D. and
N.T.v.Spain judgement of the ECtHR, refer to the previous version of this report, available here:
https://bit.ly/3j7X2b6, 17.

9 Supreme Court, Sala de lo Contencioso, STS 3445/2020, 15 October 2020, available in Spanish at:
https://cutt.ly/whkz8eN.

10 El Diario, El Supremo reconoce el derecho a pedir asilo en las embajadas en contra del criterio del

Gobierno, 18 November 2020, available in Spanish at: https://cutt.ly/jhkvtSM.
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4. Determining authority

Name in English Number of staff = Ministry responsible Is there any political interference
possible by the responsible

Minister with the decision making
in individual cases by the
determining authority?

Office of Asylum and

Refuge N/A Ministry of Interior X Yes [ ] No

All applications for international protection are examined by the Office of Asylum and Refuge (OAR) falling
under the responsibility of the Ministry of Interior. The Ministry of Interior is responsible for a broad range
of tasks involving national security, such as the management of national security forces and bodies —
including police guards and Guardia Civil, which are responsible of border control activities — the
penitentiary system, foreigners and immigration-related issues.!

The OAR centralises the processing of all asylum applications which are officially lodged in Spain, both
inside the country and at its borders, as well as the processing and decision-making concerning the cases
of stateless persons. This Office also participates in a unit operating under the General Commissariat of
Aliens and Borders of the Police concerning documentation and within another unit operating under the
Ministry of Inclusion, Social Security and Migration, with authority over matters concerning the reception
of asylum seekers.

The OAR officers (“instructores”) in charge of assessing asylum applications are organised according to
geographical criteria and each of them is in charge of a certain number of countries. Moreover, cases are
also allocated depending on the applicable procedure (i.e. at the border or on the territory).12 According
to the information provided by the OAR, there were 197 officers as of September 2019. In addition, the
OAR published an extraordinary call for public employment in July 2019, whereby it announced the
recruitment of approximately 70 additional staff. As of March 2020, there were 270 caseworkers taking
decisions on applications for international protection at the OAR. Statistics on the full year 2021 were not
available at the time of writing of this report.

The examination of an application by the OAR culminates in a draft decision which is submitted to the
Inter-Ministerial Asylum and Refugee Commission (CIAR),'® which will decide to grant or to refuse
international protection. The resolution passed within said Commission must be signed by the Minister of
the Interior, although it is standard practice for it to be signed by the Under-Secretary of the Interior by
delegation of signature authority. According to Article 23.2 of the Asylum Law, the CIAR is composed by
a representation of each of the departments having competences on: home and foreign affairs; justice;
immigration; reception of asylum seekers; and equality. UNHCR also participates but may only express
its opinion on asylum cases without the right to vote.

The OAR also developed internal guidelines on the decision-making process to be followed by its officers,
but these are not made public. Country of origin information (COI) as well as other relevant documentation
published by certain organisations and institutions are also consulted during the decision-making process
(e.g. UNHCR and EASO publications).

1 Royal Decree 400/2012 of 17 February 2012 developing the basic organic structure of the Ministry of Interior.

12 ECRE, Asylum authorities: An overview of internal structures and available resources, 2019, available at:
https://bit.ly/2G7jrCz, 12.

3 Article 23(2) Asylum Act.
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5. Short overview of the asylum procedure

Any person willing to request international protection in Spain must make a formal application to the
competent authorities. There are two main ways to apply for asylum: on the Spanish territory or at border
controls. As explained in Types of procedures, asylum applications could not be lodged at embassies or
consular representations outside the Spanish territory in practice up until 2020, although the Asylum Act
foresees that possibility. While it was hoped that the landmark judgement of the Supreme Court would
lead to positive changes in terms of access to asylum, there are currently no reports of asylum applications
being registered by embassies or consulates.'*

In case the asylum seeker is outside the Spanish territory, he or she must make a formal application to
the border control authority, i.e. the Border Police.’® If the person is already on Spanish territory,
competent authorities with which an asylum application can be made are: the Office of Asylum and Refuge
(OAR); any Aliens’ Office (Oficina de Extranjeros),'® Detention Centre for Foreigners (CIE) or police
station.’

The OAR is the authority competent for examining asylum applications.*®
Border procedure

If an application for international protection is lodged at a Spanish border, or from within a CIE, the border
procedure applies. In this case, the OAR will have 4 days to declare the application admissible,
inadmissible or unfounded. If any of the deadlines is not met, the applicant will be admitted to territory in
order to undergo the regular procedure.*®

Admissibility procedure

For applications made on the territory, the OAR shall have one month to examine the admissibility of the
application. If the OAR does not issue a decision within that time, it is understood that the application has
been admitted.?’° The decision shall determine whether the request is admissible or inadmissible. The
Office may deem the application as inadmissible on the following grounds: (a) lack of jurisdiction for the
examination of the application; or (b) failure to comply with admissibility requirements.?*

Regular and urgent procedure

If the OAR declares the application admissible in the regular procedure, it will have a period of six months
to examine the application on the merits. However, in practice this period is usually longer and can take
up to 2 years. During this time, the applicant will receive new documentation certifying his or her status
as asylum seeker, in the form of a red card (tarjeta roja). During the first 6 months, the red card authorises
the asylum seekers to reside in Spain. After six months, the red card has to be renewed and further grants
the asylum seeker access to employment.

The Inter-Ministerial Commission of Asylum (Comision de Asilo y Refugio, CIAR) is competent to decide
on the application, upon a draft decision of the OAR. Asylum applications must always be examined and
decided upon, including in cases where the six months deadline is not met.

14 Supreme Court, Sala de lo Contencioso, STS 3445/2020, 15 October 2020, available in Spanish at:
https://cutt.ly/whkz8eN.

15 Article 4(1) Asylum Regulation.

16 Aliens’ Offices are managed by the General Commissariat of Aliens and Borders (Comisaria General de
Extranjeria y Fronteras) of the Police.

7 Article 4(1) Asylum Regulation.

18 Article 23(1) Asylum Act.

19 Articles 21 and 25 Asylum Act.

20 Article 20(2) Asylum Act.

2 Article 20(1) Asylum Act.
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In case the application is made at the border or from a CIE, the procedure to be followed is the urgent
procedure, even if the person is on Spanish territory. The OAR will have three months to decide on the
application in the urgent procedure. The applicant can ask for the application of the urgent procedure, or
the Ministry of Interior can apply the procedure ex officio under the following circumstances:?
(&) The application is manifestly well-founded:;
(b) The application is made by a person with special needs, especially unaccompanied minors;
(c) The applicant raises only issues which have no connection with the examination of the
requirements for recognition of refugee status or subsidiary protection;
(d) The applicant comes from a country considered a safe country of origin and has the nationality
of that country or, in case of statelessness if he or she has residence in the country;
(e) The applicant makes the application after a period of one month;?3
() The applicant falls within any of the exclusion clauses under the Asylum Act.

The decision shall conclude the procedure with one of the following outcomes: (a) granting the status of
refugee; (b) granting subsidiary protection; (c) denying the status of refugee or subsidiary protection and
granting a residence permit based on humanitarian grounds; or (d) refusing protection.

In case of denial of international protection, the issuance of a return decision is not automatic. In addition,
the competence to issue the international protection and return decisions lays with two different
authorities.

Appeal

Legal remedies against negative decisions on asylum applications include administrative and judicial
appeals and vary depending on the type of decision challenged:

a. Rejection on the merits: A negative decision on the merits can be appealed before the National
Court (Audiencia Nacional) within two months. An onward appeal against the Court’s decision
can be submitted to the Supreme Court (Tribunal Supremo).

b. Inadmissibility: Decisions declaring the application inadmissible are appealable before one of the
Central Administrative Judges (Juzgados Centrales de contencioso-administrativo) within the
National Court. The single-judge decision can then be appealed before the National Court, and
subsequently before the Supreme Court.

c. Border procedure: Rejection as manifestly unfounded or inadmissibility decisions in the border
procedure can be challenged through a re-examination (re-examen) request before the OAR. If
the OAR upholds the rejection or inadmissibility decision, the respective remedies mentioned in
points (a) and (b) are available.

In all of the above cases, it is possible for the asylum seeker to file before the OAR an administrative
request for reversal (recurso de reposicion) of its decision.

22 Article 25 Asylum Act.
23 Article 17(2) Asylum Act.
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B. Access to the procedure and registration

1. Access to the territory and push backs

Indicators: Access to the Territory

1. Are there any reports (NGO reports, media, testimonies, etc.) of people refused entry at the
border and returned without examination of their protection needs? X Yes [] No

N

Is there a border monitoring system in place? X Yes [] No

If so, who is responsible for border monitoring? [ ] National authorities [X] NGOs [X] Other
If so, how often is border monitoring carried out? X]Frequently [_]Rarely [_]Never

7
0.0
7
0.0

Arrivals in Spain, and in particular to the Canary Islands, have been significantly increasing during the
last years. In Spain, the impact of COVID-19 restrictions on irregular arrivals was only temporary: since
August 2020, the number of arrivals to Spain was significantly higher than in 2019.24 According to national
authorities, a total of 41,945 persons arrived in Spain by land and sea in 2021, thus marking a slight
decrease of 0.4% compared to 2020 (42,097 arrivals).?® In 2021, this refers to 1,845 arrivals by land (to
Ceuta and Melilla), and 40,100 arrivals by sea, thus demonstrating that the vast majority of persons
arrived by boat. It should be noted that data on arrivals by land to Ceuta do not include the number of
persons who entered on 17 and 18 May 2021.

The sections below describe the numerous hurdles faced by migrants and asylum seekers in accessing
Spanish territory and subsequently the asylum procedure. This includes incidents of push backs,
collective expulsions, police violence (especially on the Moroccan side of the border), bilateral agreements
with third countries to swiftly return persons back, and dangerous attempts by the concerned individuals
to reach Spanish territory or cross over the border fences.

As regards relocation and resettlement, in December 2021, 116 refugees from Syria, Iraq and Afghanistan
were resettled to Spain by the Minister of Inclusion, Social Security and Migration within the National
Resettlement Plan, and accommodated in reception facilities managed by 10 NGOs.?® At the end of 2021,
the Government approved the National Refugees Resettlement Program for 2022, which foresee the
resettlement in Spain of 1,200 refugees during the year. Two arrivals of 658 refugees from Lebanon are
already scheduled during the first quarter of 2022.2"

In occasion of the International Migrant Day, the NGO Accem urged the EU and the Spanish Government
to create effective, safe and legal pathways for migrants and refugees.?® The same call was made by
Caritas.?®

At the beginning of 2021, the Director of the National Police announced that facial recognition tools would
be installed at the borders during the year.*°

24 European Commission, Migration statistics update: the impact of COVID-19, 29 January 2021, available at:
https://bit.ly/3jjvMGI.
25 Ministry of Interior, ‘Immigracién Irregular 2021. Datos acumulados del 1 de enero al 31 de diciembre’,

available in Spanish at: https://bit.ly/3geaR77.

Ministerio de Inlusion, Seguridad Social y Migraciones, ‘El Ministerio de Inclusion acoge a 116 refugiados de

Siria, Iran, Iraq y Afganistan dentro del Plan Nacional de Reasentamiento’, 15 December 2021, available at:

https://bit.ly/3yDWg4v.

2 Ministerio de Inclusién, Seguridad Social y Migraciones, ‘El Gobierno aprueba el Programa Nacional de
Reasentamiento de Refugiados para 2022 por el que se acogera a 1.200 personas’, 28 December 2021,
press release, available at: https://bit.ly/346mWZf.

28 Accem, ‘Dia Internacional del Migrante — Vias legales y seguras, respeto a los DD.HH. y proteccion de nifios,

nifias y adolescentes no acompafiados’, 17 December 2021, available at: https:/bit.ly/3JtnzfD.

Caritas, ‘Dia Internacional del Migrante: Una gestion de las fronteras respetuosa con los derechos humanos’,

17 December 2021, available at: https://bit.ly/3pGvT3U.

El Ocio Latino, ‘El Gobierno instalara en 2021 reconocimiento facial en sus fronteras y reformas en los CIES’, 1

January 2021, available in Spanish at: https://bit.ly/2MGgCik.

26
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In May 2021, the NGO Caminando Fronteras (Walking Borders) published the guide for families that have
lost some relative while migrating, which aims at supporting families in carrying out the search for victims
who lost their lives trying to cross borders.3!

IOM has called the Spaish Government to adopt clear protocols for the search and the identification of
missing migrants.?

A report published by the Foundation Por Causa in June 2021 highlight the role played by Frontex in
migration control in Europe, including Spain.®® The publication examines all the operations carried out in
Spain by the agency and their costs, as well as the agreement reached in January 2021 to renew Frontex’s
operations in Spain for 1 year, with 257 officers deployed in the Western Mediterranean’s and the Canary
Islands’ operations.

After the death of a migrant in Pais Vasco while transiting from France to Spain through a river, the
Basque Government and the Provincial Government defended the necessity to create safe corridors for
the transit of migrants.3*

The port of Santander installed razor wires to stop stowaways (mainly Albanians) trying to reach the
United Kingdom.®® It seems that such port is used by migrants to reach the UK, and that around 10-15
people trying to cross towards the UK are found each night.*® The NGO Pasaje Seguro condemned the
instalment for the serious injuries and cuts they can produce on persons that try to cross them.%’

At the beginning of November, a flight connecting Morocco to Turkey landed at the airport of Palma de
Mallorca as a passenger required urgent medical assistance. During the stop, about 20 Moroccan
nationals abandoned the plane and escaped.®*® Two of them were intercepted immediately after and
returned to Morocco,*® while 12 have been detained.®° It seems that the plan was organized through a
Facebook group, and that some of the fugitives’ escape was unplanned.*

Also relevant is the case of 39 Palestinians with Libyan passport who, during a stop of the plain they were
travelling at the airport of Barcelona, rejected to continue the trip as they wanted to apply for international
protection in Spain.*? After few days, most of them had the application already admitted at first instance
and were referred to a facility within the international protection reception system.*?

81 Caminando Fronteras, ‘Guia para familias de victimas de la frontera’, May 2021, available at:
https://bit.ly/3ISUJok.

82 El Diario, ‘La ONU pide a Espafia "protocolos claros" para facilitar la busqueda e identificacién de migrantes
desaparecidos’, 11 June 2021, available at: https:/bit.ly/3pLDAVO.

33 Por Causa, ‘PorCausa, “Frontex, el guardian descontrolado”, June 2021, available at: https://bit.ly/3uz3Nsp.

34 Diario Vasco, ‘Gobierno Vasco y Diputacion abogan por la creacion de corredores seguros para el transito de
migrantes’, 20 November 2021, available at: https://bit.ly/3pTQQZc.

35 El Diario, ‘El Puerto de Santander instala concertinas en su perimetro para intentar frenar la entrada de
polizones albaneses con destino a Reino Unido’, 14 October 2021, available at: https://bit.ly/3gmCvyH.

36 El Diario, ‘El Puerto de Santander sufre entre 10 y 15 intentos de polizones al dia y teme perder
operadores’, 28 May 2021, available at: https://bit.ly/3tVjNou.

37 El Diario, ‘La ONG Pasaje Seguro, contra las concertinas del Puerto de Santander: "Muestran una tremenda
inhumanidad™, 15 October 2021, available at: https://bit.ly/3L691g2.

38 Cinco Dias — El Pais, 'Paralizan el aeropuerto de Palma tras huir un grupo de pasajeros de su avion’, 5
November 2021, available at: https://bit.ly/3FZHUR4.

39 El Confidencial, ‘Dos pasajeros huidos del avion de Palma fueron devueltos a Marruecos en el mismo vuelo’,
11 November 2021, available at: https://bit.ly/3HCCzWN.

40 Europapress, ‘Las defensas de los marroquies detenidos por la huida de un avion en Palma cuestionan la
sedicion y pediran su libertad’, 11 November 2021, available at: https://bit.ly/3qS1EGh.

41 Diario de Mallorca, ‘Los fugados del avion patera: “El plan era llegar a Turquia y emigrar a otro pais™, 10
December 2021, available at: https:/bit.ly/3sVELiV.

42 El Pais, ‘Unos 40 palestinos de un vuelo procedente de Egipto piden asilo en el aeropuerto de Barcelona’, 18
November 2021, available at: https://bit.ly/3zAUj24.

43 Abc, ‘Luz verde a los palestinos de El Prat para tramitar el asilo’, 20 November 2021, available at:

https://bit.ly/3G22LcY; El Periddico, ‘29 pasajeros palestinos de El Prat ya tienen reconocido el derecho de
pedir asilo’, 19 November 2021, available at: https:/bit.ly/3HzoXeQ.
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At the beginning of 2022, Spain has been granted more than 1 million Euros by Europol to fight against
transnational organized crime, which includes smuggling and trafficking in human beings.**

UNHCR carries out monitoring activities at Spanish borders, including through its physical presence in
Melilla (with a team of three persons), Algeciras (with a team of three persons covering also Ceuta and
the province of Cadiz), Malaga (whose field team additionally covers the provinces of Granada and
Almeria), and in the Canary Islands. Regarding the latter, UNHCR had a team of two persons during
2021, and it will count on an additional professional during 2022, all based at Gran Canarias and covering
all the islands of the archipelago. UNHCR’s work at the borders aims at supporting the authorities in the
early identification of the international protection needs of migrants arriving by boat and in fostering the
access to the asylum procedure of persons in need of international protection. The activities that UNHCR’s
teams implements are mainly provision of information on asylum, training addressed at different
stakeholders, and support to different actors with the registration, reception and assistance of new
applicants. In addition, UNHCR promotes a fair and rapid procedure allowing a border management in
line with the international obligations that Spain has, including the UN Refugee Convention.*

Monitoring is carried out by visiting and assessing the situation in border facilities. This includes assessing
the conditions in the facilities, the access to information on asylum, the way in which asylum interviews
are carried out, as well as the access to interpretation and legal assistance. UNHCR generally supports,
advises and recommends authorities and NGOs on how to improve access to territory and the procedure,
in compliance with international and national legal standards.

1.1. Arrivals in the enclaves of Ceuta and Melilla

The number of persons arriving in Spain by land in 2021 was 1,845, marking a slight increase compared
to 2019, when 1,712 persons entered the enclaves, but representing an important decrease compared to
the number of arrivals in 2020. As already mentioned, data on arrivals by land to Ceuta do not include
persons who accessed the enclave between 17 and 18 May 2021.

Arrivals in Spain by land: 2021 ‘

Point of entry Number of irregular arrivals
Ceuta 753
Melilla 1,092
Total arrivals by land 1,845

Source: Ministry of Interior, ‘Immigracion Irregular 2021. Datos acumulados del 1 de enero al 31 de diciembre’,
available in Spanish at: https://bit.ly/3geaR77.

In recent years, the main obstacles regarding access to the Spanish territory are faced at the Ceuta and
Melilla borders and checkpoints. These obstacles are mainly due to the impossibility of asylum seekers
to cross the border and exit Morocco. There are several reported cases concerning refusal of entry,
refoulement, collective expulsions and push backs, including incidents involving up to a thousand persons
in 2018,% and hundred persons throughout 2019, 2020 and 2021.

One of the ways used by migrants and asylum seekers to enter the territory is the attempt to climb border
fences in groups. The increasing numbers of attempts to jump border fences are linked to the fact that
migrants and asylum seekers, and mostly Sub-Saharan nationals, still face significant obstacles in

44 Guardia Civil - Gabinete de Prensa, ‘Espafia obtiene de Europol mas de un millén de euros para luchar contra
el crimen organizado transnacional’, 4 January 2022, available at: https:/bit.ly/3zssUix.
45 Information provided by UNHCR on 1 February 2022.

46 Info Migrants, ‘Pushbacks on Spain’s southern border’, 8 March 2018, available at: https://bit.ly/2D07bzL. See
also CEAR, Refugees and migrants in Spain: The invisible walls beyond the southern border, December 2017,
available at: https://bit.ly/2FC6ceC, 25. See also the pending case before the Grand Chamber of the European
Court of Human Rights (ECtHR) N.D. and N.T. v. Spain, Applications No 8675/15 and 8697/15. A case
summary may be found in the European Database of Asylum Act (EDAL) at: http:/bit.ly/21xtu7g
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accessing the asylum procedure at Spanish borders, as a result of border controls exercised by the
Moroccan police on the Moroccan side of the border.*” This can be illustrated when looking at the data
provided by the Government on asylum claims lodged at the border, which indicates that no asylum
application was made at Ceuta’s border checkpoint, and that persons from sub-Saharan countries are
underrepresented among the nationalities of asylum seekers at Melilla’s border (see section on Border
Procedure).

Following renovations at the Ceuta and Melilla fences that started in 2019 in order to remove the steel
wire, different organisations reported that the height of the fences were increased by 30%, thus further
increasing the risk of breaching human rights standards.*® In August 2020 the Government announced
an enlargement of the asylum post at the Melilla border with a budget €138,000,* and of the asylum post
in Ceuta with a budget of €125,000, despite the fact that the latter has never been used since it was
opened.° A research carried out by the newspaper Publico and the Fundacion porCausa denounced the
shadow industry of migration control in Spain, referring to more than €660 million in 5 years, and 1,677
public contracts signed without public tenders.5!

A policy brief published in October 2020 by Caritas Europa and the Friedrich Ebert Stiftung denounces
the practice of summary deportations of migrants at the borders of Ceuta and Melilla, without being given
the possibility to explain their individual situation and needs. It concluded that “migrants, including asylum
seekers, are directly deported without an individual examination at the border or the opportunity to apply
for a procedure”.52 During the same month, the Ministry of Interior achieved its renovations of the Melilla
fence. It now consists of a 10-meters high metallic structure that impedes persons from climbing. The new
fence is 100-meters long and covers the borders between Beni Enzar and Dique Sur, and will extend on
the points that the Minister of Interior considers “most vulnerable.”3

Similarly to the previous update of the report, which provided a list of incidents at the border in 2020, the

following list provides an overview of several incidents that were reported at the border in 2021 and at the

beginning of 2022:

e |n January 2021, around 150 migrants tried to jump over the fence in Melilla and 87 achieved
accessing the Spanish enclave;>

e |In January, a report published by the organisation Iridia denounced the serious human rights
violations occurring on the Canary Islands and at the Melilla border fence between December 2020
and January 2021, especially regarding the access to territory, push-backs, deportations, and
receptions conditions;>®

47 CEAR, Informe 2020: las personas refugiadas en Espafia y Europa, June 2020, available at:
https://cutt.ly/QjkYUYt, 74.
48 Publico, ‘Menos concertinas y mas altura: colectivos de Melilla y Ceuta denuncian que las nuevas vallas

continian vulnerando los derechos humanos’, 29 August 2020, available in Spanish at:
https://cutt.ly/QhcBFWN.

49 El Faro de Melilla, ‘La oficina de asilo de Beni Enzar tendra dos plantas para ampliar sus dependencias’, 26 August 2020,
available at: https:/cutt.ly/ihcZ7wO.

S0 Ceuta al Dia, ‘Interior renueva los médulos que albergan la oficina de asilo del Tarajal a la que apenas ha dado
uso’, 26 August 2020, available at: https://cutt.ly/chcM84v.

51 Publico, ‘El control migratorio en Espafia: una oscura industria de mas de 660 millones en cinco afios’, 1 July
2020, available at: https://bit.ly/20PisOV.

52 Caritas Europa, Friedrich Ebert, The impact of EU external migration policies on sustainable development: A

review of the evidence from West, North and the Horn of Africa, 12 October 2020, available at:
https://bit.ly/2NMoTSk, 9.

53 El Diario, ‘Asi es la nueva valla de Melilla: 10 metros de altura, barrotes y un cilindro "antitrepado”, 14
October 2020, available in Spanish at: https://cutt.ly/8hxh1pl; El Pais, ‘Interior ultima la construccion de
la nueva valla de Ceuta y Melilla', 14 October 2020, available in Spanish at: https://cutt.ly/Xhxh6Bk.

54 Afrique La Libre, ‘Espagne-Maroc: 150 migrants tentent de passer la frontiere a Melilla’, 19 January 2021,
available in Spanish at: https://bit.ly/3ueXt8A.
55 Iridia, ‘Iridia, ‘Vulneraciones de derechos humanos en la Frontera Sur: Canarias y Melilla’, January 2021,

available at: https://bit.ly/3gxFIEp.
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At the beginning of March, more than 150 persons tried to jump the fence of Melilla, being 59 those
who succeeded in entering the Spanish territory. The jump resulted in 2 migrants and 3 Guardia Civil
officers injured;>®

At the end of March two groups, composed in total by around 30 migrants, entered the city of Melilla,
one group by swimming, the other jumping the fence;®’

At the beginning of April, two migrants, one of them a minor, jumped the fence in Ceuta, still under
renovation works since the end of 2019;%8

In April, around 250 migrants tried to jump the fence in Ceuta, but were prevented by the Moroccan
police;

In mid-May around 8,000 migrants, a quarter of them minors, entered the city of Ceuta after swimming
for around 36 hours. One man died in the attempt, and the police immediately expelled at least 4,000
persons,>® without any clarity on the procedure put in place by the Minister of Interior for carrying out
such expulsions;®

For two days in May, there were around 30 attempts to enter Melilla by migrants from Morocco;®*

In mid-July, 119 migrants entered the city of Melilla by jumping the fence, out of 250 who attempted
it;62

The night between 25 and 26 July, between 20 and 80 persons attempted to jump the fence in Melilla
in different occasions, without succeeding due to the Moroccan police’s intervention;83

In mid-August, 150 persons tried to jump the fence in Melilla, and 57 of them (all Sub-Saharan men)
achieved to enter the Spanish enclave;%*

At the end of August, around 350 third country nationals coming from Sub-Saharan African countries
have been stopped by the Spanish border guards while trying to jump the fence in Melilla;®®

In September 125 migrants who arrived at the Spanish island Pefidn de Vélez de la Gomera, located
in the North of Africa and at a distance of around 120 km from Ceuta and Melilla were reported to be
expelled, despite having asked to apply for asylum.®®¢ UNHCR expressed concern and recalled the
Government its obligations within whole territory;®’

In mid-December, more than a hundred migrants from Sub-Saharan countries started a hunger strike
and camping outside the CETI in Ceuta, requesting to be transferred to the mainland;.
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Publico, ‘Mas de 150 inmigrantes intentan saltar la valla de Melilla’, 8 March 2021, available at:
https://bit.ly/3DpABHN; Info Migrants, ‘Dozens of migrants scale fences into Spain's Melilla enclave’, 9 March
2021, available at: https://bit.ly/3kKvo5R.

El Faro de Melilla, ‘Dos grupos de inmigrantes entran a Melilla: uno a nado y otro por la frontera de Beni Enzar’, 30 March
2021, available at: https://bit.ly/3I5DxSL.

Europa Press, ‘Dos migrantes, uno menor, saltan la valla de Ceuta, que sigue en obras tras la retirada de los
alambres con cuchillas’, 8 April 2021, available at: https://bit.ly/30weSPu.

El Diario, ‘8.000 personas, al menos un cuarto de ellas menores, entran a nado en Ceuta en plena crisis con
Marruecos’, 17 May 2021, available at: https://bit.ly/30BHZ4g.

El Pais, ‘Interior devuelve a Marruecos a miles de migrantes sin aclarar el procedimiento’, 19 May 2021,
available at: https://bit.ly/30ARJ74.

Newtral, ‘Melilla: Nuevos intentos de entrada a Espafia desde Marruecos’, 21 May 2021, available at:
https://bit.ly/3GRE4AI.

El Pueblo de Ceuta, ‘Un grupo de 119 subsaharianos saltan la valla de Melilla durante la madrugada’, 12 July
2021, availabe at: https://bit.ly/32bxHsf.

Atalayar, ‘Marruecos frustra saltos a la valla de entre 20 y 80 migrantes en Melilla’, 26 July 2021, available at:
https://bit.ly/3rOkQ6L.

La Vanguardia, ‘57 subsaharianos entran en Melilla tras saltar la valla de Marruecos’, 17 August 2021,
available at: https://bit.ly/3nnVr4B.

Info Migrants, ‘Spain stops 350 migrants from scaling Melilla fence’, 30 August 2021, available at:
https://bit.ly/3Hy3p2X.

El Diario, Denuncian la devolucion de 125 migrantes llegados al pefion espafiol de Vélez de la Gomera:
"Habiamos pedido asilo", 22 September 2021, available at: https://bit.ly/3COb4XH.

El Faro de Melilla, Acnur traslada al Gobierno su preocupacioén por las devoluciones de solicitantes de asilo
en Vélez de la Gomera, 22 September 2021, available at: https://bit.ly/3D4MHp9.

Nius, ‘Mas de un centenar de subsaharianos inician una huelga de hambre para exigir poder salir de Ceuta’,
18 December 2021, available at: https://bit.ly/3EBIw4h.
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e The land border between Morocco and the two Spanish enclaves of Ceuta and Melilla, which was
closed since the start of the pandemic,®® will be reopened progressively starting from April 2022.7°
The NGO CEAR denounced that, due to such a long closure, migrants and refugees have been forced
to resort to more dangerous means to access the Spanish enclaves.™

e At the beginning of March 2022, around 2,500 persons attempted to enter Melilla by jumping the
fence, and almost 500 gained access to the enclave.”? Many organisations denounced the violence
used by the police against migrants that attempted the jump, which resulted in about 20 migrants
being hospitalised and in 30 being pushed-back.”® Two videos disseminated through social networks
show how the Guardia Civil violently attacked some migrants descending from the fence in on Spanish
soil.”* The Spanish Ombudsman requested information to the Minister of Interior regarding the actions
of the police in such a circumstance.” The Ministry of Interior publicly defended the police officers’
conduct.’®

The above incidents illustrate how migrants and asylum seekers continue resorting to dangerous ways to
enter Ceuta and Melilla, sometimes resulting in their deaths. Further incidents at the border are likely to
continue in 2022.

A serious lack of interpreters to ensure proper communication between the newcomers and the authorities
has been reported (see Conditions in CETI). Moreover, problems of overcrowding at the CETI, where
people are placed after having jumped over the fence, have been reported throughout 2020 and 2021.

The persisting problem of pushbacks (devoluciones en caliente)

The situation at borders and regarding access to territory has gradually worsened since March 2015, after
the Spanish government adopted an amendment to the Aliens Act, introducing the possibility to “reject at
borders” third-country nationals that are found crossing the border illegally.

The amendment, introduced through the adoption of the Law “on the protection of citizen security”,””
includes a specific regulation within the Aliens Act concerning the “Special regime of Ceuta and Melilla”.
This new regime consists of three elements:

(1) It rules that “those foreigners who are detected at Ceuta’s and Melilla’s border lines when trying
to pass the border’'s contentious elements to irregularly cross the border, can be rejected to
avoid their illegal entry in Spain”;

(2) It declares that “these rejections will be realised respecting the international law on human rights
and international protection ratified by Spain”;

(3) Lastly, it states that “international protection claims will be formalised at the ad hoc border point
in line with international protection obligations.”

69 Ceuta al Dia, ‘Espafa y Marruecos alargan al menos otros treinta dias el cierre de la frontera’, 31 October 2021,
available at: https://bit.ly/3kKtqT1.

7 RTVC, ‘Espafia y Marruecos acuerdan la apertura progresiva de las fronteras de Ceuta y
Melilla’, 7 April 2022, available at: https://bit.ly/3JvOwzL.

m El Faro de Melilla, ‘CEAR: los migrantes buscan vias mas peligrosas para llegar a Melilla tras el cierre de fronteras’, 5 July
2021, available at: https://bit.ly/3pFvhLI.

72 Publico, ‘Valle de Melilla: Unos 2.500 migrantes subsaharianos intentan entrar en Melilla en el salto de la

valla’, 2 March 2022, available at: https://bit.ly/34nk5eP; El Pais, ‘Unas 2.500 personas intentan acceder a
Melilla en un salto a la valla’, 2 March 2022, available at: https://bit.ly/31Xng3w.

3 Publico, ‘Organizaciones de derechos humanos denuncian "la violencia policial" en el salto en la valla de
Melilla’, 3 March 2022, available at: https://bit.ly/3Ksjojl.
I El Pais, ‘ONG internacionales exigen investigar agresiones a migrantes durante los saltos en Melilla’, 4 March

2022, available at: https://bit.ly/31VBJpc; El Nacional, ‘Un video muestra cdmo la Guardia Civil se ensafia con
un migrante en Melilla’, 4 March 2022, available at: https://bit.ly/3HRDRgq; El Diario, ‘Agentes policiales
propinan una brutal paliza a un joven migrante cuando se descolgaba de la valla de Melilla’, 4 March
2022, available at: https:/bit.ly/3sRXjoZ.

s Europa Press, ‘El Defensor pide informacién a Interior sobre la actuacion de la policia con una persona
migrante en la valla de Melilla’, 4 March 2022, available at: https://bit.ly/3CmRgmE.
76 El Diario, ‘Marlaska defiende la actuacion policial en la valla de Melilla tras las imagenes de la paliza

a un migrante’, 4 March 2022, available at: https://bit.ly/3vP0ODG6i
w Organic Law 4/2015 of 30 March 2015 on the protection of citizen security.
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In practice, when a person is found within Spanish border territory, which includes the land between the
Moroccan and Spanish border, he or she is taken outside the Spanish border through existing passages
and doors controlled by border guards.

The amendment aimed at legalising the push backs (devoluciones en caliente) practiced in Ceuta and
Melilla, and has been criticised for ignoring human rights and international law obligations towards asylum
seekers and refugees by several European and international organisations such as UNHCR, ”® the Council
of Europe Commissioner for Human Rights,”® and the United Nations Committee against Torture. Critics
regard the fact that people are not able to request asylum, and that the law mostly affects groups in
vulnerable situation, including unaccompanied minors and victims of trafficking.

These circumstances make Spain one of the European countries with the highest numbers of refusal of
entry at the border.

689,065
493,455
439,505 471,155
203,025 203,025
137,840
. 3,515
2017 2018 2019 2020

mEU (28 MS/EU 27 for 2020) Spain

Source: Eurostat; migr_eirfs.

According to Eurostat, Spain issued in 2019 more refusals of entry than the other 27 EU Member States
combined, with 493,455 third country nationals affected. The above figure further demonstrates that the
number of refusals of entry in Spain consistently increased since 2015. In 2020, the number of refusals
of entry for Spain was only 3,515, while in the EU-27 (UK already excluded) it was 137,840 in total. This
important decrease in the number of refusals of entry in Spain during 2020 does not reflect a particular
policy change, but is instead likely to be attributed to the travel restrictions and closure of borders adopted
following the outbreak of the COVID-19 pandemic.

Several cases have been brought to court to challenge the conduct of Spanish border control patrols and
guards.

N.D and N.T v Spain

One case before the European Court of Human Rights (ECtHR) concerned two Sub-Saharan men —from
Mali and the Ivory Coast respectively — who alleged having been summarily and collectively expelled from
Spanish territory on 13 August 2014 as part of a group of over 75 individuals. On 3 October 2017, the
ECtHR held unanimously that there had been a violation of the prohibition of collective expulsions of the

8 UNHCR Spain, ‘Enmienda a Ley de Extranjeria vincula gestion fronteriza y respeto de obligaciones
internacionales’, 13 March 2015, available in Spanish at: http://bit.ly/lToEUcMD. See also ECRE, ‘Spain: New
law giving legal cover to pushbacks in Ceuta and Melilla threats the right to asylum — Op-Ed by Estrella Galan,
CEAR’, 27 March 2015, available at: http://bit.ly/1FRab0K.

79 Council of Europe Commissioner for Human Rights, Third party intervention in N.D. v. Spain and N.T. v. Spain,
9 November 2015, available at: http://bit.ly/1oN9Vdk.
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right to an effective remedy in conjunction with said prohibition under Article 4 Protocol 4 and Article 13
of the European Convention on Human Rights (ECHR).&°

On 13 February 2020, the Grand Chamber of the European Court of Human Rights (GC) published its
judgment in the case of N.D and N.T v Spain concerning the immediate return of the two men to Morocco
after attempting to cross the border of the Melilla enclave,®! overturning the 2017 judgment. The GC
addressed whether the removal of the applicants amounted to an expulsion or ‘non-admission’ of entry.
It interpreted expulsion in the generic sense, consistent with previous findings, to mean any forcible
removal irrespective of, inter alia, the lawfulness of an applicant’s stay. Indeed, a collective expulsion is
characterised as an absence of a reasonable and objective examination of each applicant’s particular
case. In the present case, both requirements were satisfied.8?

Moreover, the GC was not convinced that the State had failed to provide a genuine and effective access
to means of legal entry, and concluded that the applicants had in fact placed themselves in jeopardy by
participating in storming the border rather than using the existing procedures. In particular, the GC
observed that the applicants could have applied for visas or for international protection at a border
crossing point. It concluded that the applicants’ expulsions did not violate Article 4 Protocol 4. However,
it added that this finding does not alter the broad consensus within the international community regarding
the obligation for States to protect their borders in a manner compliant with Convention rights, highlighting
in particular the principle of non-refoulement.®

Furthermore, the GC found that the applicants placed themselves in an unlawful situation by deliberately
attempting to enter Spain as part of a large group rather than using available legal procedures. The lack
of available individual procedures to challenge the removal was therefore deemed a consequence of the
applicant’s unlawful attempt to gain entry. The GC held there was no violation of Article 13 in conjunction
with Article 4 Protocol 4.84

This GC’s decision has been heavily criticised by civil society organisations and other several
stakeholders, including the Progressist Union of Public Prosecutors,®® who saw a lost opportunity in
condemning the Spanish authorities for their pushback practices at the border.8® Following the decision,
the NGO CEAR launched a manifesto urging the Government to immediately stop illegal pushbacks
practices and gathered the support of about 100 legal practitioners, academics and relevant
professionals.®’

For a more exhaustive explanation, see AIDA Country Report: Spain 2020 Update.
The Constitutional Court’s ruling of 19 November 2020
On 19 November 2020, the Spanish Constitutional Court (Tribunal Constitucional) endorsed the Organic

Law on the protection of citizen security, which establishes a special regime for the rejection at the borders
in Ceuta and Melilla.88 After analysing the constitutional doctrine and the ECtHR'’s jurisprudence, the

80 ECtHR, N.D. and N.T. v. Spain, Application Nos 8675/15 and 8697/15, Judgment of 3 October 2017.

81 ECtHR, Grand Chamber, Case of N.D. and N.T.v. Spain, Applications nos. 8675/15 and 8697/15’, 13
February 2020, available at: https://cutt.ly/NrB68Fx.

82 See EDAL summary at: https://bit.ly/39fa7bV. For an analysis, see also Stavros Papageorgopoulos, N.D. and
N.T. v. Spain: do hot returns require cold decision-making?, 28 February 2020, available at:
https://bit.ly/33JWK25.

83 Ibid.

84 Ibid.

85 Atresmedia, ‘La Union Progresista de Fiscales tilda de "brutal retroceso” el fallo del Tribunal Europeo que
avala las devoluciones en caliente’, 15 February 2020, available in Spanish at: https://bit.ly/3dmLyw\W.

86 Servicio Jesuita a Migrantes, ‘Nota de prensa Sentencia TEDH: Una sentencia dolorosa para demandantes y

sociedad civil, pero que no legitima las devoluciones sumarias’, 14 February 2020, available in Spanish at:
https://cutt.ly/crNgKam.

87 CEAR, ‘Manifiesto por una Politica Migratoria y de Asilo propia de una sociedad democratica avanzada’, 25
February 2020, available in Spanish at: https://cutt.ly/sr7iNUa.
88 Tribunal Constitucional, Recurso de inconstitucionalidad STC 2015-2896, 19 November 2020, available in

Spanish at: https://cutt.ly/VhYglhu; Tribunal Constitucional, NOTA INFORMATIVA N° 108/2020. El Pleno del
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Constitutional Court concluded that the law is in line with the Spanish Constitution. As regards specifically
the legal framework on Ceuta and Melilla, the Court concluded that the special regime foreseen is
constitutional because it is in line with the ECtHR’s jurisprudence on the material execution of a rejection
at the border. Nevertheless, the Court underlined the importance of judicial control and effective remedies
to appeal a rejection at the border. In addition, the Court stated that a rejection decision at the border
should be issued in light of all the guarantees provided by national and international law, and that the
procedure for allowing or refusing legal entry to Spain must be real and effective. The Court further held
that law enforcement officials have to pay particular attention to vulnerable groups (i.e. children, pregnant
women and elderly persons).

Following the decision, more than 80 NGOs asked the Government to “put an end to such practices, at
least up until a legislative framework is adopted in line with the Constitutional Court’s requirements”.8°

Other pushback cases and incidents

Pushback practices in Spain have been strongly condemned in recent years. This includes a decision
adopted on 12 February 2019 by the United Nations (UN) Committee on the Rights of the Child regarding
the case D.D. vs Spain.*°

Moreover, the Provincial Court of Cadiz, which has its headquarters in Ceuta, has ordered the re-opening
of the “El Tarajal” case,®* which concerns 15 migrants who drowned in February 2014 after attempting to
reach the Spanish enclave of Ceuta by sea and were repelled with rubber bullets and smoke grenades
by officers from the Guardia Civil. The case was shelved in October 2015 after a court in Ceuta decided
that the migrants, who departed from El Tarajal beach along with some 200 others and attempted to swim
around the fence that separates Ceuta from Moroccan territory, “were not persons in danger in the sea”
in the sense of the UN Convention on Safety of Life at Sea because “they assumed the risk of illegally
entering Spanish territory by swimming at sea.” It ruled that responsibility for the deaths could not be
allocated to any of the 16 Guardia Civil officers who were accused of murder and causing injury.

Since the eventin El Tarajal, each year many NGOs, groups activists and other stakeholders join in Ceuta
at the border, in order to commemorate the deaths and strive for justice. Amnesty International denounced
again in 2021 the lack of accountability for what happened, as well as the lack of compensation to victims’
families, and the illegality of pushbacks.®? The Platform for the International Cooperation on
Undocumented Migrants (PICUM) also underlined that the Tarajal case testifies the racism of Spain’s
migration system and enforcement.%

Following previous decisions and removals of the case from the register,®* in September 2019, the judge
of the Court of Ceuta charged 16 officers from the Guardia Civil with homicide and serious negligence

TC avala la constitucionalidad de la ley de proteccion de la seguridad ciudadana de 2015 salvo las
grabaciones “no autorizadas” a la policia, 19 November 2020, available in Spanish at: https://cutt.ly/EhYgLWZ.

89 El Salto Diario, ‘El Constitucional desautoriza las devoluciones en caliente que realiza el Ministerio de Interior,
20 November 2020’, available in Spanish at: https://cutt.ly/ShYjlih.

90 Committee on the Rights of the Child, Views adopted by the Committee under the Optional Protocol to the
Convention on the Rights of the Child on a communications procedure, concerning communication No. 4/2016
- CRC/C/80/D/4/2016, 12 February 2019, available at: https://bit.ly/2TJ9EUuf.

91 El Diario, ‘Las muertes de Ceuta’, available in Spanish at: https://goo.gl/uU1Me3.

92 Amnesty International, ‘Siete afios después continda la impunidad en la tragedia del Tarajal’, 6 February 2021,
available in Spanish at: https://bit.ly/3qyfOek.

93 Platform for the International Cooperation on Undocumented Migrants (PICUM), ‘Tarajal and the legacy of
racism in Spain’s migration system, 8 February 2021, available in Spanish at: https://bit.ly/3u6KBBh.

94 The Provincial Court of Cadiz (Audiencia Provincial de Cadiz) stated on 12 January 2017 that there are

survivors who were never called as witnesses and that the forensic investigations undertaken on the dead
bodies were “unnecessarily rushed”, although there was no possibility of undertaking further examinations of
the corpses. The court confirmed the lack of witness evidence and that the post-mortems carried out were
inadequate. Nevertheless, the court struck out the case at the end of January 2018. At the end of August
2018, however, the Fourth Section of the same Court decided to reopen the case in order to allow two survivors
living in Germany to testify. In particular, the Court noted that no efforts had been made to carry out a proper
and effective investigation, including allowing survivors to testify. See: CEAR, ‘El archivo del caso Tarajal, “un
paso hacia la impunidad” segun Coordinadora de Barrios y CEAR’, 27 January 2018, available in Spanish at:
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resulting in death.®® The State Attorney appealed the decision, claiming that the facts did not occur on
Spain’s territory and that the individuals had been returned back to Morocco in good condition.®® At the
end of October 2019, however, the same judge of the Court of Ceuta upheld the appeal lodged by the
Public Prosecutor and decided to remove the case from the register for the third time.®” Despite evidence
suggesting that the officers were guilty of homicide and serious negligence, and despite the fact that the
families of the victims wanted to be heard, the judge decided to remove the case from the register on the
basis of a lack of private prosecution (acusacion particular).®® In July 2020, the Provincial Court of Cadiz
dismissed the appeal lodged by different NGOs against the removal of the case from the register. It
concluded that there is no evidence indicating that the Guardia Civil's officers acted in contradiction with
applicable principles in the context of such operations.®®

Throughout 2021, and at the beginning of 2022, pushback practices continued to be reported.

In January 2021, around 100 NGOs reached out to political groups to oppose pushbacks and require from
the Government to immediately stop such practices.*%

Following an attempt to jump the fence in Ceuta in April 2021, when the Moroccan police prevented
around 250 people from crossing, at least one young migrant achieved to enter the Spanish territory, but
was immediately pushed back to Morocco by the Spanish Guardia Civil through a small door in the
fence.®* Human rights organisations have denounced this case of refoulement, and that such practice is
still common at the Southern border, and urged the Government to apply the jurisprudence of the
Supreme Court on the matter.1%?

In April, 30 young migrants who reached Ceuta by swimming were pushed back to Morocco.1

As mentioned above, in mid-May 2021, in a 36-hours’ time span, around 8,000 migrants - a quarter of
them minors - entered the city of Ceuta by swimming. One man died in the attempt, and the police has

http://bit.ly/2DKRodp; RTVE, ‘La Audiencia de Cadiz ordena reabrir el caso de las muertes de inmigrantes en
el Tarajal, Ceuta’, 31 August 2018, available in Spanish at: https://bit.ly/2FFxW1w; CEAR, ‘CEAR celebra la
reapertura de la causa Tarajal ordenada por la Audiencia de Cadiz’, 31 August 2018, available in Spanish at:
https://bit.ly/2LHPCsx.

95 El Confidencial, La jueza manda al banquillo por homicidio imprudente a los guardias civiles del Tarajal, 24
September 2019, available in Spanish at: https://cutt.ly/HeLgfF8; CEAR, Las acusaciones a los 16 agentes
del caso Tarajal son un paso decisivo para la justicia, 25 September 2019, available in Spanish at:
https://cutt.ly/seLgBAB.

96 El Diario, Los argumentos del Gobierno para pedir la absolucion de los agentes en el caso Tarajal chocan con los
videos dficiales, 3 October 2019, available in Spanish at: https://cutt.ly/keLv2eH.
o7 El Diario, La jueza de Ceuta usa la doctrina Botin para archivar el caso Tarajal tras procesar hace un mes a

16 agentes, 30 October 2019, available in Spanish at: https:/bit.ly/2UwWKi3. It should be noted that the so-
called “Botin doctrine” (Doctrina Botin) foresees that, if the public prosecutor and the private prosecution
(acusacion particular) do not accuse a person, the latter cannot be judged, even if the popular prosecution
(acusacion popular) accuses that person.

98 This is in accordance with the so-called “Botin doctrine” (Doctrina Botin) which foresees that, if the public
prosecutor and the private prosecution (acusacion particular) decide to drop the case i.e not to accuse a
certain person, the latter cannot be judged, regardless of whether the popular prosecution (acusacion popular)
is requesting a prosecution.
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immediately expelled at least 4,000 persons,'%* without any clarity on the procedure put in place by the
Minister of Interior for carrying out such expulsions.®

Different human rights organisations denounced the collective pushbacks of migrants,'® including
children, as well as the lack of legal assistance,?” and urged the Government to manage the situation
adopting a human rights perspective,'® as well as to stop the instrumentalization of migrants as a
bargaining chip.1®® Amnesty International also urged the Spanish and Moroccan Governments to stop
using migrants as pawns in a political game between the two countries.*?

The Platform for Childhood (Plataforma de Infancia) expressed its concern about the possible pushback
of children.'!! Similarly, the European Parliament condemned the use of children by Morocco as a manner
to pressure Ceuta, and it qualifies the situation as a breach of the UN Convention on the Rights of the
Child.112

A report on the situation of children in Ceuta published in June 2021 by the NGOs Maakum, ELIN and No
Name Kitchen denounced the sub-standard conditions — due to overcrowding among other reasons - in
three industrial units that were used to accommodate children after the jump, following the collapse of the
child protection system and existing facilities in the city.'*®

The Public Prosecutor opened an investigation on pushbacks against minors.'* In November 2021, the
Public Porsecutor dismissed the case, for impossibility of establishing the minority of the children affected
by the push back, not the identity of the police officers, and justifies the lack of instructions to police
officers from the leadership to the situation of crisis of that days.*®

After few hours from their entrance, the Minister of Interior confirmed the return of 2,700 migrants,1®
amounting to 7,000 persons returned to Morocco after 4 days.'’ In addition, due to the high number of
children who entered the city and the lack of sufficient resources, hundreds of them were obliged to sleep
on the streets and many of them were returned to Morocco.'® In order to face such situation, the
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available at: https://bit.ly/30ARJ74.

106 El Salto Diario, ‘Las organizaciones de DD HH denuncian que el Gobierno esta incumpliendo la ley con las
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Government of Ceuta set up pavilions for the reception of children,*'® and arranged agreements with the
Autonomous Communities in order to relocate children in reception facilities at the mainland.*?® For this
purpose, the Spanish Government decided to allocate 5 million Euros for the accommodation of those
children in other Autonomous Communities.??! Despite the additional funding allocated, the Minors’
Prosecutor of Ceuta denounced the inadequate reception conditions provided by Spanish authorities.'?

According to the information available, the massive entrance was the consequence of a diplomatic dispute
between Morocco and Spain, following the reception of Brahim Ghali - the Secretary General of the
Polisario Front — at a Spanish hospital.}?® For this reason, Morocco decided to call back the Moroccan
Ambassador in Spain,*?* and to leave the border with Ceuta uncontrolled in order to allow migrants free
access to the Spanish enclave.’?® According to testimonies, children were told by Moroccan police to
cross the border and to reach Ceuta where they could see playing famous football players.1?

In August 2021, the Ministry of Interior announced having started returning the children who entered Ceuta
in May to Morocco.*?” Concretely, Spain and Morocco agreed to transfer around 700 unaccompanied
children to a reception facility in the Moroccan city of Tetuan while waiting to be reunited with their
parents.'?® According to available information, 45 unaccompanied children were in fact subjected to
unlawful collective expulsions from Ceuta on 13 August 2021 carried out by the Ministry of Interior and
the Territorial Governmental Delegation in Ceuta (Delegacion de Gobierno).*?° This procedure violates
Spanish law (the Immigration Law and its Regulation), which establishes that children’s return can only
take place when: 1) it is in the child’s best interest, 2) safe integration of the child in his or hers home
country is guaranteed, 3) the return is voluntary, and 4) the child has been granted the opportunity to be
heard. Therefore, it is essential that authorities assess each child’s best interest after their arrival and
determine lasting solutions that are best suited to their needs and well-being. The Spanish Ombudsman,
Amnesty International, Save the Children, the Platform for Childhood, the Spanish Law Bar, the
progressive Union of Public Prosecutors, and many other stakeholders called the Ministry of Interior for
immediately stopping the return of children, by denouncing that such returns are in breach of the law.*3°
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Besides, the UN Committee on the Rights of the Child asked Spain to stop the return of 10 children, and
required information to the Government on the issue, following the claim lodged by three organisations
(Save the Children, Gentium, and Andalucia Acoge).3! UNICEF warned that many girls fled to Ceuta to
escape being sold for domestic servitude, or obliged to forced marriage.**? The Public Prosecutor Office
asked the Ministry of Interior the return orders issued and how the respect of children’s rights is
guaranteed.'® Thirty-five organisations also called for the resignation of the Ministry of Interior.'3* The
UNHCR informed having collected testimonies of potential asylum seekers forced to return to Morocco
through violent means, and that not all the returns were carried out according to the standards foreseen
by the law.13%

The request to apply precautionary measures against the return of unaccompanied children lodged by
the NGO Coordinadora de Barrios was dismissed by the first instance and instruction judge n°2 of
Ceuta.'™ Successively, however, the request was upheld, and a judge stopped the return of nine
unaccompanied children to Morocco.'® The Administrative Court n°l of Ceuta (Juzgado de lo
contencioso administrativo) also stopped the return of children for not complying with law, after the
organisations Coordinadora de Barrios and Fundacion Raices lodged an appeal.’*® The Spanish Network
for Migration and Support to Refugees lodged an appeal in front of the National Court (Audiencia
Nacional) for breaches of fundamental rights.'*® Following such appeal, the National Court (Audiencia
Nacional) demanded the Minister of Interior to present within 24 hours the order providing for the expulsion
of children to Morocco.'® The Public Prosecutor of Ceuta started assessing the possibility to lodge an
appeal in case the judge would activate again returns of children.*! At the end of September, the Public
Prosecutor declared null and void the return of Moroccan children from Ceuta.'#?

Different NGOs denounced the lack of legal basis for | the criteria adopted by the Government of Ceuta
for returning children, as it decided to prioritize the return of those children close to reaching 18 years of
age, considering them as not satisfying vulnerability criteria.'43

Save the Children sent to the competent authorities a set of recommendations on how to assess the
durable solution for any child.}** A report issued by the same organisation in November 2021, based on
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617 interviews with the children who entered in Ceuta in May, states that the 98.6% of them do not want
to come back to Morocco.**® In addition,'*® one out of three children interviewed have experienced
physical violence and abuse in their home country and 23% of them would have been able of receiving
international protection. Besides, the fear of being subjected to returns created a climate of mistrust
among unaccompanied children that led to some of them abandoning reception centres.'*” In February
2022, a judge in Ceuta (Juzgado de lo Contencioso Administrativo nimero 1) ordered the Government to
bring back to Spain the children who were returned to Morocco in August 2021, establishing that the
repatriation was not in line with Spanish legislation and that it generated a serious risk for the children
involved.4®

In June 2021, the European Court of Human Rights issued the judgement on the Doumbe Nnabuchi v.
Spain case,*® following a similar reasoning than in the N.D. and N.T. v. Spain decision. Actually, the
claimant’s application was declared inadmissible, because, according to the Court, he was not able to
prove he participated to the jump of the fence in Melilla on 15 October 2014, and he contradicted himself
in different elements.

At the end of August, different NGOs denounced a possible pushback of 41 persons, including 20 women
(3 of them pregnant) and 6 children from the Isla de la Tierra, an island belonging to the Spanish
archipelago of Alhucemas Islands nearby Melilla. The organisation Coordinadora de Barrios lodged a
complaint to the Spanish Ombudsman.*® Many of them were from Mali, Burkina Faso and the Democratic
Republic of Congo, and expressed their intention to apply for asylum in Spain.%!

At the end of December, nine Syrians expressed their intention to apply for asylum after stranding at the
Spanish island ‘El Congreso’ (belonging to the archipelago of ‘Chafarinas’, close to Melilla).'>? Despite
that, they were pushed back to Morocco.'®® After spending three days in a prison in Casablanca, the
Syrians came back to Nadord (a Moroccan city close to Melilla).*>* The Spanish Ombudsman called the
Spanish Government to respect the national and international legislations, as well as the non-refoulement
principle.t>®

The Jesuit Migrant Service and the Moroccan Association for Human Rights (AMDH) denounced that,
since 2020, migrants reaching the Chafarinas Islands (a Spanish archipelago in the Mediterranean,
located at around 4 km from Morocco) are systematically pushed-back to Morocco instead than being
transferred to Melilla.15®
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Bilateral agreements with third countries

Spain has signed different bilateral agreements with third countries such as Mauritania, Alegria, Senegal
and Morocco, in order to swiftly return individuals back.

Since 2019, Mauritania has become the main country to receive deportation flights from Spain (chartered
by Frontex), inter alia due to the increase of arrivals to the Canary Islands. This is based on a bilateral
agreement signed back in 2003.1%" In January 2020, 72 persons from Mali, out of which at least 14 were
asylum seekers, were returned to Mauritania in the framework of a bilateral agreement with Spain, as
Mauritania accepts returned migrants who have transited through its territory.'®® One of the returned
persons stated that they had not be been provided food during three days; that they had been abandoned
at Mali’'s border with Mauritania; and that they were subject to mistreatment by the Mauritanian
authorities.'®® This case of return takes part as one of the seven flights that the Spanish Ministry of Interior
has been carrying carried out since June 2019. As denounced by different organisations, these practices
amount to indirect pushbacks, are in violation with the no-refoulement principle and are contrary to
UNHCR's call not to return Malians to their country of origin.*®°

In November 2020, Spain further resumed the expulsion of migrants, which had been suspended following
the COVID-19 spread. The authorities returned 22 migrants to Mauritania that had arrived to the Canary
Islands.®* Amnesty International denounced that the repatriations from the Canary Islands are carried
out without guarantees. Migrants are not provided legal assistance and risk to be expelled without having
the possibility to apply for international protection.162

In December 2020, Algeria joined Morocco and Mauritania as third countries accepting repatriations of
migrants.'®® Thus, Algerian migrants were returned from Spanish CIEs.'%* In the same month, Spain
increased the deportation of Moroccan migrants arriving to the Canary Islands.'®® In November 2020,
Spain had also reached a similar agreement with Senegal.®® Consequently, the Government announced
in February 2021 that it would resume deportation flights to Senegal by the end of the month.%” The
agreement also foresees the reinforcement of the Spanish monitoring mechanism in Senegal against
irregular migration, through the allocation of a Guardia Civil’s patrol boat and an airplane.®® The flight that

157 El Pais, ‘Mauritania recibe un tercio de los vuelos de expulsion de inmigrantes desde Espafa’, 1 July 2020,
available in Spanish at: https://cutt.ly/DhYbXnm.

158 El Diario, ‘Devoluciones exprés de Canarias a Mauritania: Interior ha expulsado a malienses que declararon su
intencion de pedir asilo’, 31 January 2020, available in Spanish at: https://cutt.ly/ir702KQ.

159 El Pais, ‘Uno de los deportados por Espaifia a Mauritania: “Después de tres dias sin comer, nos abandonaron
en Mali”, 7 February 2020, available in Spanish at: https://bit.ly/2QJzk7M.

160 Europapress, ‘SJM denuncia que Espafia repatria a personas malienses a Mauritania, "devoluciones
indirectas" a un pais en conflicto’, 24 January 2020, available at: https://cutt.ly/wtqES5g; La Provinda, ‘Las
devoluciones indirectas de migrantes a Mali contravienen directrices de la ONU’, 3 February 2020, available
in Spanish at: https://cutt.ly/3tqW6Ew.

161 El Pais, ‘Interior expulsa a Mauritania a 22 inmigrantes llegados a Canarias’, 10 November 2020, available
at: https://cutt.ly/BhYvHtn; El Salto Diario, ‘Espafia retoma los vuelos de deportacion hacia Mauritania’, 5
November 2020', available at: https://cutt.ly/2hYbITs.

162 Radio Television Canaria, ‘Amnistia Internacional denuncia devoluciones de migrantes desde Canarias sin
garantias’, 11 November 2020, available in Spanish at: https:/cutt.ly/jhYbuFy.

163 Cope, ‘Argelia se suma a Marruecos y Mauritania y ya empieza a aceptar inmigrantes retornados desde
Espafia’, 2 December 2020, available in Spanish at: https://cutt.ly/phYcxoL.

164 Publico, ‘Interior retoma las deportaciones de migrantes argelinos desde los CIE’, 2 December 2020, available
in Spanish at: https://bit.ly/2XXIhP7.

6a El Pais, ‘Interior incrementa la deportacion de los marroquies llegados a Canarias’, 7 December 2020,
available in Spanish at: https://bit.ly/2LYQ9w4; El Espafiol, ‘Rabat acepta la devolucion de migrantes de Canarias
en la negociacién con la UE para lograr mas visados’, 3 December 2020, available in Spanish at: https:/bit.ly/2NfY7Sd

166 El Confidencial, ‘Espafia alcanza un acuerdo con Senegal para repatriar a los migrantes irregulares’, 22
November 2020, available at: https://bit.ly/3IORSMt; El Salto Diario, ‘El plan de Espafia en Senegal:
extractivismo para empobrecer pero migracion criminalizada’, 10 April 2021, available at:
https://bit.ly/321Z2CC.

167 Publico, ‘Espafia retomara los vuelos de deportaciones de migrantes a Senegal’, 5 February 2021, available
at: https://bit.ly/37mAPKkJ.

168 El Pais, ‘La ministra de Exteriores cierra en Senegal un acuerdo para reactivar las repatriaciones’, 22
November 2020, available at: https://bit.ly/2Zvt87p.
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the Minister of Interior organised at the end of February for repatriating migrants from the Canary Islands
to Senegal was finally cancelled due to a COVID-19 outbreak at the CIE of Hoya Fria. It was then
rescheduled to 10 March, but it was once more suspended.'®® Apparently, the difficulties experienced in
the organisation of the deportation flights were also due to Senegal’s resistance to carry them out in
practice.1’®

Following a parliamentary request, the Government informed that between January and February 2021,
153 persons were repatriated from the Canary Islands to their countries of origin.1"

It should be further noted that the Government addressed a tender of €10 million to airlines, aiming
exclusively at fund exclusively deportation flights.”> Moreover, in 2020, the Minister of Interior announced
that it was tripling financial support to African countries with the aim of stop irregular migration.” In
November 2020, the Government also adopted a plan aimed at providing third countries (e.g. Senegal,
Mauritania and Morocco) with equipment such as vessels, helicopters and airplanes in order to stop
migration and increase expulsions of rejected applicants for international protection.!’* At the time of
writing, no further information is available regarding whether — and if so, through which means - the plan
was implemented.

1.2 Arrivals by sea
In 2021, 40,100 persons and 2,149 boats arrived in Spanish shores by sea.'’®

Amnesty International called on the Government to provide more transparency on data regarding arrivals
to the Spanish coasts, also underlining the importance of collecting information on their situation and on
the number of persons in need of international protection. The organisation also called on the Autonomous
Communities for more solidarity in providing reception conditions.”®

Out of the total number of persons arriving by sea, more than a half (22,316 persons) disembarked on the
Canary lIslands, which became one of the main destinations for boats since the last months of 2019,
while 17,341 persons arrived on mainland and the Balearic Islands. Only a few migrants disembarked
in Ceuta (404 persons) and Melilla (39 persons).t”’

As regards the number of deaths in the Mediterranean, several figures have been reported. The NGO
Caminando Fronteras (Walking Borders) estimated that 4,404 persons died while reaching Spain in 2021,

169 Diario de Avisos, ‘Un macro vuelo recoge hoy en las Islas a decenas de senegaleses para deportarlos’, 10
March 2021, available at: https://bit.ly/3G8Gb1C; El Dia, ‘Interior mantiene las deportaciones a Senegal pese
a las revueltas en el pais’, 10 March 2021, available at: https://bit.ly/3HkiuVq; Canarias?, ‘Interior suspende
por segunda vez el vuelo de repatriacién a Senegal, 10 March 2021, available at: https://bit.ly/3KR9K53.

170 El Pais, ‘Senegal se resiste a garantizar los vuelos de repatriacion de migrantes desde Espanfa’, 9 April 2021,
available at: https://bit.ly/3ujCP9T.
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2020, available in Spanish at: https://bit.ly/2ZvZYoL.
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November 2020, available in Spanish at: https:/bit.ly/35ZGblf; Canarias7, ‘El Gobierno deportara a
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Spanish at: https://bit.ly/2LPgWV9.

175 Ministry of Interior, ‘Immigracion Irregular 2021. Datos acumulados del 1 de enero al 31 de diciembre’,
available in Spanish at: https://bit.ly/3geaR77.

176 La vanguardia, ‘Amnistia pide al Gobierno transparencia sobre la situacién de los migrantes’, 9 December 2020,
available in Spanish at: https:/bit.ly/39HKRIE.

177 Ministry of Interior, ‘Immigracion Irregular 2021. Datos acumulados del 1 de enero al 31 de diciembre’,
available in Spanish at: https://bit.ly/3geaR77.
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which would constitute a 102.95% increase compared to 2020.178 It further reported that 94.8% of victims
disappeared at sea without their bodies been recovered, and that a total of 83 vessels disappeared with
all persons on board.

The dismantlement of a smuggling and drug trafficking network brought to light the ‘business of boats’, as
referred to the high costs migrants are required to pay to enter Spain by boat. The prices that such network
asked migrants to pay ranged between 4,000 and 7,500 Euros, depending on the services provided
(including accommodation in caves).'”®

An investigation carried out by the trade union of journalists in Andalucia and the producer EntreFronteras
revealed the obstacles that media face when covering migration related issues at places where migrants
mainly arrive by boat.*®° The report refers to the deterioration in press freedom that could be observed in
relation to the lack of possibilities for journalists access to information and sources in at least 6 of the 7
main ports, which includes the different denounces of prior censorship in the Canary Islands, and the
closure of the ports to journalists in Alicante and Murcia.*8*

The Spanish Bar Association published a practical guide for providing legal assistance during arrivals by
sea, with the aim of guaranteeing migrants the best service and protecting them in the framework of their
rights and liberties.®2

Situation on the Canary Islands

As demonstrated by the figures above, the arrivals of boats to the Canary Islands has greatly continued
throughout 2021. It is very likely that the Canary Island will continue to be the main point of entry to Spain
for migrants and refugees throughout 2022, especially given the increased border controls at the Ceuta
and Melilla border points and the increased capacity of Morocco to control the Northern part of the
country, inter alia through EU funds.®® Already in 2020, UNHCR warned against the danger of the ‘Canary
route’ and the risks of deaths as this deadly route continues to be used by migrants.'8* It has also stated
that around the 40% of the persons arriving to the Canary Islands could be in need of international
protection.'8® According to the NGO CEAR, 2021 has been the more deadly year in the Canary route
since data have been collected.8®

Nevertheless, while the focus has continuously been on the Canary Island during the last years, the so-
called ‘Algerian route’ has also recorded many arrivals during 2021, especially the port of AlImeria.8”

Serious concerns regarding the access to reception, overcrowding and poor living conditions on the
Canary Islands are described in the Reception Chapter of this report (see Access and forms of reception
conditions). As regards the access to the asylum procedure, several shortcomings were reported in 2020,
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2021, available at: https://bit.ly/3gdkZwJ.
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183 Chiara Zanelli, Melting Pot, Perché la rotta Atlantica nel corso del 2020 si e “riaperta”?, 26 December 2020,
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especially regarding the lack of legal assistance for migrants arriving by sea to the Canary Islands,
resulting in important violations of their rights and the law.8

At the end of 2020, different stakeholders,'® including UNHCR,*° called for an enhanced provision of
legal assistance to migrants reaching the Canary Islands. As mentioned, in order to support the
authorities in the early identification of international protection needs, in capacity building, in registration
and assistance to newcomers, UNHCR deployed a team in the archipelago since January 2021. Similarly,
EASO deployed a team of experts to the Canary Islands in March 2021 with the aim of supporting the
Spanish authorities to manage the reception centres, in light of the increase in arrivals of migrants and
asylum seekers.'®! In August, the Government of the Canary Islands, together with the Bar Association
and in collaboration with UNHCR, started to implement a project to provide legal assistance to detained
persons, migrants and asylum seekers%.

Following a needs assessment realised at the end of 2020, IOM started its operations in the Canary
Islands at the beginning of 2021, aiming at addressing the significant increase in arrivals. IOM’s operation
is based in Tenerife, where the organisation manages a facility with 1,100 reception places (reduced to
1,054 due to COVID-19 prevention measures). With a staff of 53 employers, IOM provides for
humanitarian reception places and direct assistance to migrants reaching the archipelago. The
organisation’s work includes provision of legal assistance as well as the identification of vulnerabilities
and addressing protection needs.*3

During a hearing at the Senate in February 2021, different organisations (i.e. CEAR, IOM and the Spanish
Red Cross) called for the activation of territorial solidarity mechanisms allowing the relocation of migrants
and asylum seekers between the Autonomous Communities, in order to avoid persons being blocked on
the Canary Islands.*®* In April, more than 160 organisations, including trade unions as well as the Spanish
Ombudsman, claimed the Government to change the migratory policy in the Canary Islands in front of the
human rights violations that migrants suffer.'%

A report published by the NGO CEAR in March 2021 focused on the reasons for the increase in arrivals
experienced on the Canary route in the last years.’® Among them, the organisation refers to police
pressure and enhanced border control (both by Spain and Morocco) both in the central and western
Mediterranean routes, and in Ceuta and Melilla; the impact of the COVID-19 pandemic, which led to the
closure of many land routes previously used by people on the move; Morocco’s role as an agent of
containment of migratory routes leading to Spain; and the persistent humanitarian crises in West Africa,
especially the conflicts in the Sahel region and in Mali.

188 Cadena Ser, ‘La mayoria de los inmigrantes que llegan a Canarias en las ultimas semanas no reciben

asistencia juridica’, 11 November 2020, available in Spanish at: https://cutt.ly/Eh1nRtk.
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juridica a inmigrantes llegados a Canarias’, 11 November 2020, available in Spanish at:

https://cutt.ly/PhlmmHf; CEAR, ‘CEAR lamenta la “clara indefension juridica” de las personas
migrantes que llegan a Canarias’, 11 November 2020, available in Spanish at:
https://cutt.ly/Dh1mME?9.

190 El Dia, ‘Acnur pide reforzar la asistencia juridica a los migrantes que llegan al Archipiélago’, 17 July 2020,
available in Spanish at: https://cutt.ly/xh1WUD?2.
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194 La Vanguardia, ‘ONG piden facilitar reubicacién de migrantes entre comunidades y en la UE, 9 February 2021,
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With the aim of asking the dismantlement of Frontex, in June different activists wrapped the building where
the agency has its office with papers listing the names of the migrants dead while trying to reach the EU
since 1993, in an action coordinated and carried out in nine countries.®’

According to information released by the Minister of Interior, the cooperation on police control between
Spain and its African partners (i.e. Mauritania, Senegal, Gambia, etc.) has prevented the arrivals of about
8,000 migrants to the Canary Islands in 1 year.'*®

Search and Rescue (SAR) operations

Since April 2015, the NGO CEAR, in coordination with other NGOs (including Accem), is running the
campaign ‘UErfanos’ to denounce the deaths in the Mediterranean Sea and the breaches to the right to
asylum by the EU, which produce more ‘UEorphans’. The webpage of the campaign contains updated
information on number of arrivals and deaths on the route to Europe and Spain.

Maritime Rescue (Salvamento Maritimo), an authority under the Ministry of Transport, is responsible for
search and rescue carried out in the search and rescue zone belonging to Spain and Morocco.'®® The
Police (Guardia Civil) usually participates along with the personnel of Maritime Rescue in Almeria, but
not in Algeciras. The Maritime Rescue always informs the Spanish Red Cross (Cruz Roja Espafiola) of
arrivals. The Spanish Red Cross notifies its Emergency Immediate Response Teams (Equipos de
Respuesta Inmediata en Emergencia, ERIE) that operate in Almeria, Motril, Malaga, Tarifa and Ceuta,
where migrants are taken upon their arrival.

In November 2021, the personnel of the Maritime Rescue requested additional resources to cope with the
arrival of migrants at the Canary Islands.?® In December, the Government approved the new Plan for
Security and Maritime Rescue 2021-2024, with a budget of more than 173 million Euros.?

The ERIE is composed of Red Cross staff and volunteers who are usually medical personnel, nurses and
some intercultural mediators. Their first action consists in a health assessment to check the state of health
and detect medical needs and the preparation of a health card for each of the newly arrived persons,
which contains their personal data. As already mentioned, UNHCR also deployed personnel in different
points of arrival in Spain. The main objective of the presence of UNHCR is to work in the field of
identification, referral and protection of people who need international protection.

After this health screening, the ERIE distributes food, water, dry clothes and a hygiene kit. Normally, men
are separated from women in shelters. The Spanish Red Cross further provides humanitarian and health
care at this stage. This process must be carried out within a period of 72 hours in accordance with the
maximum term of preventive detention foreseen by the Spanish legal system.

Several worrying developments regarding limitations to search and rescue operations have been noted
since the beginning of 2019, notably through the criminalisation of SAR activities carried out by NGOs.

One such example was the persecution of the Spanish activist Helena Maleno, founder of the NGO
Caminando Fronteras, accused in 2020 by Salvamento Maritimo of being responsible of the deaths of
migrants,?°2 even after the charges of migrant smuggling and human trafficking held against her, which

107 La Provincia, ‘Activistas empapelan la sede de Frontex en Canarias con la lista de inmigrantes muertos’, 9
June 2021, available at: https://bit.ly/3AXK2IS.

198 El Pais, ‘El control policial en Africa impide la emigracién hacia Canarias de 8.000 personas’, 3 November
2021, available at: https://bit.ly/3poFnAa.

199 CEAR, ‘Refugiados y migrantes en Espafa: Los muros invisibles tras la frontera sur’, December 2017, 8.

200 Europa Press, ‘Trabajadores de Salvamento Maritimo piden més recursos para hacer frente a la llegada de
migrantes’, 17 November 2021, available at: https://bit.ly/300BRp3.

201 Ministerio de Transportes, Movilidad y Agenda Urbana, ‘El Gobierno consolida el sistema de respuesta
ante accidentes en la mar con el nuevo Plan de Seguridad y Salvamento Maritimo 2021-2024', 7
December 2021, available at: https://bit.ly/34yvUOW.

202 Contrainformacion, Helena Maleno, acusada de las muertes de personas migrantes por alertar de una patera
en peligro, 2 November 2020, available in Spanish at: https://cutt.ly/ChLtxcN.
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were dropped in March 2019 by the Appeal Court of Tangier.2® In April 2021, while entering Morocco
through Tangier, where she has been living with her family for 20 years, she was expelled from the
country. In an urgent press conference organised after the incident, she has explained the reasons for
which these charges were held against her, and urged the Spanish and the Moroccan Governments to
stop criminalising her as human rights defender?*. Following the incident, 700 organisations and 10,000
persons asked the Spanish Government to protect Helena Maleno.?> In November 2021, the World
Organisation against Torture included Helena Maleno among those activists in Europe who are
criminalised for their solidarity with harassment, assault and torture.?°

In January 2021, the Major of Barcelona expressed instead solidarity with NGOs involved in Search and
Rescue activities. In the same month, the Municipality announced the intention to intervene as civil party
in the criminal procedure in process in Palermo (ltaly) against the former lItalian Minister of the Interior
Matteo Salvini, for impeding the disembarkation of the Open Arms boat in Italy. The Open Arms was
carrying 130 migrants and refugees during the summer of 2019.2°” The judgement started in Palermo in
October 2021.2%8

It should be further noted that, in February 2019, the Spanish Ombudsman addressed a recommendation
to the Ministry of Interior, asking to modify the instructions related to irregular immigrants as they affect
possible asylum seekers found in vessels navigating in Spanish territorial waters.? In particular, the
Ombudsman considers that these instructions should provide for the obligation of the competent Sub
delegation of the Government to communicate in writing to the port authority the presence of asylum
seekers on Spanish vessels. In addition, port authorities should not allow the departure of a vessel until
the OAR takes a decision on the applications for international protection that have been lodged, as asylum
seekers have the right to stay in the Spanish territory or sea as long as a decision is pending. The
instructions should also explicitly foresee the obligation to deliver without delay copies of relevant
documents to lawyers, in order to ensure that adequate legal assistance is provided to asylum seekers.
The Minister of Interior accepted the recommendations, but the new instructions have not been published
so far.?10

The role of Moroccan authorities in migration and border control

The Moroccan Government affirmed that during 2019 it hindered the arrival of 70,000 migrants to Spain
thanks to the deployment of its security forces.?!! The NGO APDHA (Asociacién Pro Derechos Humanos
de Andalucia) further stated that the reduction by half of the number of arrivals during 2019 is mainly due
to the position taken by the Spanish authorities, which includes committing serious human rights violations
through its polices forces, allowing repression from Moroccan authorities and enabling the deployment of
FRONTEX in the Mediterranean Sea.?'?2 Moreover, in December 2019, Morocco redefined its maritime
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borders with Mauritania and Spain, by incorporating to its waters those of the Western Sahara.?** When
Morocco took this decision, Spain was still without the new Government formed. Spain refused to accept
any unilateral modification made to maritime borders realised without reaching a common agreement in
line with international law. Morocco confirmed its intention to reach a mutual agreement on the matter. In
November 2020, the Moroccan King engaged with Spain in order to clarify the maritime border between
the two countries.?** So far, no additional developments were made public.

In 2020, Morocco further reinforced its controls to prevent migrants from entering Spain,?'® and the two
countries strengthened their alliance during the pandemic in the field of migration control.?'® Regardless,
some tensions between Spain and Morocco were reported throughout 2020 because of the situation in
Ceuta and Melilla.?!” As already mentioned, tensions between Morocco and Spain arose in May 2021
following the hospitalisation of the Sahrawi leader in a Spanish hospital. As a consequence, around 8,000
persons entered Ceuta by swimming.

In January 2021, the Council for Transparency and Good Governance (Consejo de Transparencia y Buen
Gobierno) backed up a decision of the Minister of Interior to not disclose information on the financial
support provided to Morocco aimed at fighting irregular migration, as it would damage public security and
Spanish external relations.?'®

In November 2020, the Spanish Government announced it would provide the Moroccan Ministry of Interior
with 130 vehicles for the purpose of border and migration control.?*® The tender amounts to €7,150,000
without VAT and the contract will last 12 months. This tender is part of the programme named “Support
to the integrated management of borders and migration in Morocco” that started on 17 April 2019 and will
finish on 17 April 2022. Overall, it seems that the contract involves a total of €91 million.?%

As part of such programme, in May 2021 the Council of Ministers approved the allocation of 30 million
Euros to the Moroccan Minister of Interior, for collaborating in funding the police with the aim of stop
migrants before trying to cross the Mediterranean and reaching Spain.??!

The closure of the Moroccan borders, along with the COVID-19 pandemic and the Spanish migration
policy in the Mediterranean,??> are probably the main reasons why the route to the Canary Islands
experienced a notable increase in boat arrivals since the end of 2019 and throughout 2020, despite the
high risks to life involved. In November 2020, the Spanish Government further announced a joint mission
with Frontex aimed at limiting arrivals and closing the ‘Canary migratory route’.??® In January 2021,
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Gibraltar a Gran Canarias’, 19 July 2020, available in Spanish at: https://cutt.ly/nhLoOE1.
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Frontex and Spain agreed on renewing the activities of the EU agency for one more year, with 257 officers
deployed covering the Gibraltar Strait and the Alboran Sea, as well as the Canary Islands.??*

In March 2022, the President of the Spanish Government changed the historical position of Spain in
relation to the auto determination of Western Sahara, by announcing to support Morocco’s proposal of
granting a regime of autonomy to such area, that entails recognition of the Moroccan territorial sovereignty
over said territories.??®> The Association for Human Rights in Andalucia lamented the policy change
adopted by the Spanish Government, and called for an immediately rectification of the declaration.?2%
Numerous gathering and demonstrations have been organised in various Spanish cities to support the
Sahrawi population and to protest against the new Government’s position.??’

Denial of asylum following disembarkation from the Aquarius vessel

In September 2019, the CIAR started to deny asylum to some of the persons rescued in the Mediterranean
Sea by the vessel Aquarius in 2018, who were disembarked in Valencia, following the policy of closed
ports adopted by the then Italian Minister of Interior. Similarly, persons disembarked in Barcelona from
the Open Arms’ vessel were denied asylum and the right to reception conditions, thus raising heavy
criticism from experts.??®6. By March 2020, the trend seemed to be confirmed, as 94% of asylum
applications lodged by individuals who arrived with the Aquarius were denied, meaning that just 4 out of
62 cases decided by the CIAR so far have received international protection.??® These negative decisions
continued to be issued throughout the year 2020.2%°

By November 2020, the Spanish government had granted international protection to only 9 persons out
of 374 who applied for asylum, while 49 of them were denied any form of protection and 300 of them are
still waiting an answer on their application after 2 years and a half.23! The same situation persisted during
2021.2%2 In April 2021, just 153 asylum application out of the 374 lodged were processed: 87 applications
were denied, 49 persons were recognised the refugee status, 1 person the subsidiary protection, 16
applications were dismissed?33. During 2021 World Refugee Day, many migrants who arrived with the
Aquarius gathered at a square in Valencia, asking the Government to regularise their situation after three
years since their arrival .2

224 El Pais, ‘Frontex renueva un afio mas sus operaciones en Espafa’, 29 January 2021, available at:
https://bit.ly/3LbMQvy.

225 El Diario, ‘Sanchez apoya la propuesta de Marruecos para la autonomia del Sahara’, 18 March 2022, available
at: https://bit.ly/3DkgbAl.

226 Asociaicon Pro Derechos Humanos de Andalucia (APDHA), ‘APDHA califica de “miserable” el cambio de
posicion del Gobierno respecto al Sahara’, 21 March 2022, available at: https://bit.ly/3DfX4aE.

227 El Diario, ‘Concentraciones en apoyo al Sahara Libre: “Han creido que podrian imponer su voluntad
sobre un pueblo soberano™, 24 March 2022, available at: https://bit.ly/35fHO0W; RTVE, ‘Unas 2.000
personas se manifiestan frente a Exteriores contra el giro del Gobierno: "Sanchez, el Sahara no se vende™,
26 March 2022, available at: https://bit.ly/3IEQAZy.

228 El Pais, ‘El Gobierno deniega el asilo a rescatados por el ‘Aquarius”, 28 September 2020, available in Spanish at:
https://cutt.ly/FT2CT3.

229 El Pais, ‘Espafa deniega el 94% de las solicitudes de asilo del ‘Aquarius”, 13 March 2020, available in
Spanish at: https://cutt.ly/ttUJdTn.

230 La Vanguardia, ‘Siete denegaciones de asilo a refugiados del ‘Open Arms”, 27 October 2020, available at:
https://bit.ly/20UOk6E.

231 Las Provincias, El Gobierno se olvida del Aquarius, 15 November 2020, available in Spanish at:
https://cutt.ly/khMwBrt.

232 Las Provincias, ‘El fiasco del Aquarius’, 21 May 2021, available at: https:/bit.ly/33NYRWY.

233 El Pais, ‘La pelea infinita de los supervivientes del ‘Aquarius”, 20 December 2021, available at:
https://bit.ly/32hbMQp

234 La Vanguardia, ‘Los migrantes del Aquarius reclaman regularizarse tres afios después de llegar’, 20 June 21,
available at: https://bit.ly/3mnKNd8; El Diario, ‘Los migrantes que llegaron a Valéncia a bordo del Aquarius
reclaman su regularizacion tres afios después’, 20 June 2021, available at: https://bit.ly/3qdhICq

41


https://bit.ly/3LbMQvy
https://bit.ly/3DkgbAl
https://bit.ly/3DfX4aE
https://bit.ly/35fHO0W
https://bit.ly/3iEQAZy
https://cutt.ly/FtT2CT3
https://cutt.ly/ttUJdTn
https://bit.ly/2OU0k6E
https://cutt.ly/khMwBrt
https://bit.ly/33NYRWY
https://bit.ly/32hbMQp
https://bit.ly/3mnKNd8
https://bit.ly/3qdhICq

Police stations, CATE and CAED

All adults arriving to mainland by boat are placed in Detention for up to 72 hours in police facilities for
identification and processing. This is also the case of families and women travelling with children, while
children who arrive unaccompanied are usually taken to the competent protection centre.?®

All persons rescued at sea are issued an expulsion order. If the person who irregularly entered Spain and
received an expulsion order lodges an application for international protection, the expulsion order is
suspended during the asylum procedure and resumes only in case of rejection of the application. If the
person does not apply for international protection, but the order cannot be executed within a period of 72
hours, migrants are transferred to detention in a Foreigners Detention Centre (CIE) in order to proceed
with the expulsion. The majority of migrants who are sent there are eventually not removed from the
country,?®¢ as Spain does not have bilateral agreements with the relevant countries of origin. Once the
maximum 60-day Duration of Detention in CIE has expired, the person is released with a pending
expulsion order.

Shortcomings concerning access to legal assistance for persons arriving by sea have been reported in
recent years. This includes contacting lawyers only following the notification of the expulsion order rather
than at the moment of arrival of migrants in Spain. Lawyers meet with clients once they are in the CIE,
but these interviews are in most cases collective and are conducted in the presence of police officers. In
Motril, Tarifa and Almeria the expulsion procedure is very similar and collective interviews and collective
hearings in court, in addition to collective detention orders have been reported.

The situation slightly improved in 2018, with some Bar Associations adopting specific protocols/guidelines
providing guidance to lawyers on how to assist migrants arriving by sea and in October 2019, the
Federation Andalucia Acoge published guidelines on how to provide counselling upon arrival.?3” In August
2021, the General Council of the Spanish Bar Association published guidelines on legal assistance during
maritime arrivals, that contains practical guidance for lawyers on how to guarantee a quality legal
assistance to newcomers, including information on how to access the asylum procedure, and the right to
defence.?%®

In addition, in order to respond to the increasing number of arrivals, during 2018 the Spanish Government
put in place resources in order to manage arrivals and to carry out the identification of persons’
vulnerabilities in the first days of arrival. Specific facilities for emergency and referral have been created:
these are referred to as Centres for the Temporary Assistance of Foreigners (Centros de Atencion
Temporal de Extranjeros, CATE) and Centres for Emergency Assistance and Referral (Centros
de Atenciéon de Emergencia y Derivacion, CAED).2%®

= CATE are managed by the National Police and are aimed at facilitating the identification of
persons by the police, i.e. recording of personal data, fingerprinting etc. In practice these are
closed centres which function as police stations and all newly arrived persons must pass through
CATE. The maximum duration of stay in CATE is 72 hours.
As of the end of 2020, there were four CATE: San Roque-Algeciras in Cadiz, Almeria, and
Motril in Granada.?*° In addition, a new CATE has been opened in Malaga at the end of July

235 Ibid, 10.

236 El Pais, ‘Espafia expulsa 30 inmigrantes por dia desde 2013, 7 January 2019, available in Spanish at:
https://bit.ly/2QvivqC.

287 Andalucia Acoge, Derechos Humanos en la frontera. Guia practica de asesoramiento en llegadas, October
2019, available in Spanish at: https://cutt.ly/Dh1HRH,].

238 Consejo General Abogacia Espafiola, Fundacion Abogacia Espafiola, ‘Asistencia juridica en llegadas
maritimas Guia practica para la abogacia’, August 2021, available at: https://bit.ly/3hWAyda.

239 Europapress, ‘Un total de 22.082 personas han sido atendidas a pie de playa en lo que va de 2018, casi la
cifra total de 2017’, 30 July 2018, available in Spanish at: https://bit.ly/2RNdsKL; El Periédico, ‘La inusual
llegada de pateras a Malaga obliga a buscar soluciones de emergencia’, 13 November 2018, available in
Spanish at: https://bit.ly/2Rygwed.

240 Asociacion Pro Derechos Humanos de Andalucia (APDHA), Derechos Humanos en la Frontera Sur 2019,
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2019. CATE are usually large facilities; the one in San Roque has a capacity of about 600 places,
for example. The one in Malaga has a capacity for 300 persons, with a space of 2.3m2 per person,
which is considered to be a 42.5% less than what is foreseen by the law for those detained in
police station’s prisons. Concerns relating to the conditions of detention, i.e. overcrowding and
violation of the right to free movement, have been raised in vain.?** The construction of a new
CATE in Cartagena, announced in 2020, was due to be finalised in 2021, but its construction
was still underway at the beginning of February 2022.242 The Government further announced the
construction of two additional CATEs in 2021, namely in Motril (Granada), which will be opened
in 2022,%*® and Las Palmas on the Canary Islands, which construction was undergoing in
September 2021.244 A CATE in Barranco Seco (Canary Islands) with a capacity of 1,000 places
has been opened.?*®

Based on available information, the Government has not adopted (or at least not yet published)
any legal instrument defining and regulating these centres created to manage sea arrivals.?*® The
same was highlighted also by the Spanish Ombudsman in its capacity as National Mechanism
for Prevention of Torture in its 2020 annual report, which underlines that such facilities are
considered as an “extension” of the National Police stations on which they depend. Thus, they
are subject to the same regime as police stations.?*’

CAED are open centres managed by NGOs, i.e. the Spanish Red Cross and CEAR, under the
coordination of the Directorate-General for Inclusion and Humanitarian Assistance (Direccion
General de Inclusion y Atencién Humanitaria, DGIAH) Ministry of Inclusion, Social Security and
Migration, and are usually large centres where certain assistance services are provided, including
information, social and legal assistance.?*® For example, the CAED in Chiclana de la Frontera,
Cadiz is managed by the Spanish Red Cross and has capacity for 600-700 persons. Its aim is to
establish the status of each newly arrived migrant and to facilitate them the possibility of
contacting family members and friends across Spain and the EU.?4°

As of February 2022, there was a total of eleven CAED manages by NGOs (i.e. CEAR, Red
Cross, etc.).?®

Updated public statistics on CAED’s were not made available for 2021. The inadequacy both of CATE
and CAED has been highlighted since their creation, as there are some places of arrival where conditions
have been considered unacceptable.?!

In its 2021 annual report, the Spanish Ombudsman - in its capacity as National Mechanism for Prevention
of Torture - continues to express concerns on the practice that just Algerian and Moroccan nationals are
held at the CATEs, while irregular migrants from Sub-Saharan countries are referred to facilities within
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the humanitarian assistance programme, contrary to the rules of the European Committee for the
Prevention of Torture.?%2

During 2020, the Spanish Ombudsman visited three CATEs (Almeria, Malaga and San Roque).?53
Among the Ombudsman’s suggestions after his visits, was that at the CATEs of Almeria and Mélaga
migrants should be identified by their names and surnames, instead that through numbers, in different
kinds of documents; for the CATE in Mélaga, that a book to register complaints of ill treatment should be
used, in the absence of a mechanism for control and submission of complaints. For the three facilities
visited, the Ombudsman also suggested to set up appropriate spaces to carry out activities during the
day, in order to avoid the negative effects of forced inactivity. Following a previous recommendation made
to the CATE of Almeria, bunk beds were put in the women’s area; during the visit, however, the
Ombudsman observed the bad conditions of mattresses and other common elements of the facility.
Finally, the installation of additional mobile chargers, to be used by migrants in order to communicate with
the outside world, was recommended as an improvement for the CATE of Malaga. Other
recommendations presented to CATEs by the Spanish Ombudsman in its capacity as National
Mechanism for Prevention of Torture related to the training of personnel on the treatment to migrants
hosted in the centres; the presence of more female professionals; and the necessity to provide information
on the rules of such facilities in a language that migrants understand.

The Association for Human Rights in Andalucia (APDHA — Asociacion pro Derechos Humanos en
Andalucia), in its 2021 annual report on the Southern border, highlights that the COVID-19 pandemic
aggravated the conditions at these facilities, and brought to an increase of alleged human rights violations,
especially in relation to the maximum time limits for police detention.?>* Beside exceeding the 72 hours’
time limit for police detention without a judicial decision established by the law, the organization
denounced that many migrants were reportedly pressured to sign a declaration indicating their stay at
CATESs was on a voluntary basis as soon as they arrived.

As regards the provision of collective and inadequate legal assistance at CATES, as identified by the
Spanish Ombudsman in the previous year, several recommendations were addressed to the Bar
Associations of Cadiz and Granada. In order to address legal assistance for migrants at maritime arrivals,
as well as that provided at CATES, in 2021 the Spanish Bar Association published a practical guide for
lawyers.2%5

Already in 2020, human rights activists and organisations called for more guarantees for detainees held
at the CATESs, and more broadly for the closure of such facilities. This call emerged as a result of the fact
that 33 persons were held in poor detention conditions and were not released after 72 hours, as foreseen
in law.?%® Similarly, at the beginning of 2021, one of the 418 migrants and asylum seekers staying in a
tent used as CATE in Barranco Seco (Canary Islands) reported to have been held for 16 days at the
facility in extremely poor conditions; i.e. with no access to showers, bad weather conditions and water
leaks in the ceiling.?>” A child spent 8 days at this facility before being formally identify as minor, facing
the same deplorable conditions (i.e. no water, no electricity, rationing of food and water, etc.).?*® In a
thematic report on the Canary Islands, the Spanish Ombudsman indicated his concerns on the detention
of migrants for longer periods of time than those established by the law, as well as on the conditions of
the CATE in Barranco Seco.?* The substandard conditions of such facility have been reported on also in
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2021.2%0 |n particular, they were addressed in in a thematic report on migration to the Canary Islands
published by Amnesty International. 2

Similar concerns were also expressed by APDHA, which in addition indicates that the insufficient legal
assistance offered to migrants prevented that many of them could know their rights, including the right to
asylum.?52 Additionally, the organisation denounced the practice of separating mothers from their children,
until the protocol to manage such cases was changed.

In April 2021, the Minister of Interior received 13,5 million Euros for improving the police capacity to
respond to migrants’ arrival. Such budget will be used to improve the conditions and infrastructure of the
CATE in Barranco Seco, create two additional mobile CATEs, as well as to provide services and other
necessary assistance.?®3

In its 2022 annual report on human rights at the Southern border, the Association for Human Rights in
Andalucia (APDHA) denounced the lack of transparency and the information blackout by the Government

on the situation and on data regarding CATEs.254

2. Registration of the asylum application

Indicators: Registration

1. Are specific time limits laid down in law for making an application? X Yes [ ] No
+« If so, what is the time limit for lodging an application? 1 month
2. Are specific time limits laid down in law for lodging an application? [J Yes X No

+« If so, what is the time limit for lodging an application?
3. Are registration and lodging distinct stages in the law or in practice? X Yes [] No

4. |Is the authority with which the application is lodged also the authority responsible for its
examination? [1Yes X No

5. Can an application for international protection be lodged at embassies, consulates or other
external representations? X Yes [] No

The Asylum Regulation provides that the authorities responsible for the lodging of asylum claims on the
territory are: the Office of Asylum and Refuge (OAR), any Aliens Office under the General Commissariat
for Aliens and Borders (Comisaria General de Extranjeria y Fronteras) of the Police, Detention Centre for
Foreigners (CIE), Spanish Embassies and Consulates, or police station.?%® In practice, “registration” and
“lodging” of asylum applications entail different procedural steps.

2.1. Rules on making (presentacion), registering and lodging (formalizacion)
Persons willing to seek international protection in Spain must make a formal application during their first

month of stay in Spain.?®® When this time limit is not respected, the law foresees the possibility to apply
the urgent procedure,?®” although in practice the competent authority will reject any asylum application
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that does not comply with the 1-month deadline when it considers that no valid justification exists for the
delay.

The process begins with the presentation (“making”) of the application, which the applicant shall present
in person or, if this is not possible, with representation by another person. For persons disembarking in
ports, the intention to apply for international protection is registered by the police, usually following the
intervention of NGOs.

Upon the registration of the intention to apply for asylum, the applicant receives a paper-form “certificate
of intention to apply for asylum” (Manifestacién de voluntad de presentar solicitud de proteccion
internacional).

After registration has been completed, the applicant is given an appointment for the formalisation
(“lodging”) of the application, which consists of an interview and the completion of a form, and shall be
always be realised in the presence of a police official or an officer of the OAR. Upon the lodging of the
application, the person receives a “receipt of application for international protection” (Resguardo de
solicitud de proteccion internacional), also known as “white card” (tarjeta blanca). This document is later
replaced by a “red card” (tarjeta roja), issued after the asylum application has been deemed admissible
by the OAR.

According to the Asylum Act, all registered asylum applications are communicated to UNHCR, which will
be able to gather information on the application, to participate in the applicant’s hearings and to submit
reports to be included in the applicant’s record.?® UNHCR shall receive notification of an asylum
application within a maximum period of 24 hours, which is applied in practice.?®®

2.2. Obstacles to registration in practice

Due to the increase in asylum applications in Spain in recent years, which slowed down the functioning
of the Spanish asylum system, applicants have to wait long periods of time before getting an appointment
to be interviewed by the OAR. Since 2017 and up until the end of 2020, there have regularly been long
gueues of asylum seekers waiting to register their application for international protection at the Aluche
police station in Madrid. This was further exacerbated during the COVID-19 pandemic, rendering it
difficult to respect the distancing rules, as pointed out by the trade union Comisiones Obreras (CCOOQ) in
the 38 reports it issued in this regard.?’? In 2021, a telematic system to request an interview was put in
place; some problems affecting such system were reported, due in particular to the limited places
available for interviews, and to technical problems encountered when operating such system.?’*

The Fundamental Rights Agency (FRA) reported on the long waiting times to obtain first appointments to
apply for asylum in Spain, indicating that, for example, in Girona or Lugo waiting times can take even
more than one year. In addition, it highlighted that applicants faced difficulties in renewing their
documentation due to COVID-19 restrictions, and were generally unaware of their rights.?"2

In order to shed light on the situation, the Spanish Ombudsman opened an investigation looking into the
measures taken by the General Commissariat for Aliens and Borders (Comisaria General de Extranjeria
y Fronteras) of the Police to avoid long queues. The investigation further assesses the conditions to which
asylum seekers in Madrid are confronted to when lodging their application.?’® In August 2020, the
Ombudsman recommended that the Ministry of the Interior urgently adopts measures to facilitate access

268 Articles 34-35 Asylum Act.

269 Article 6(4) Asylum Regulation.

210 El Confidencial, ‘Colas eternas y sin distancia: temor a brotes en comisarias por el colapso en extranjeria’, 31
July 2020, available in Spanish at: https://cutt.ly/ajaQZ5w.

an Information provided by the legal service of Accem in March 2022.

ar2 Fundamental Rights Agency, ‘Migration: key fundamental rights concerns. Quarterly Migration Bulletin’, 25
February 2021, p.14, available at: https://bit.ly/3pY Jfbj.

2r3 Defensor del Pueblo, ‘El Defensor del Pueblo investiga las dificultades para acceder a la cita previa para
solicitar proteccion internacional en Madrid’, 15 November 2018, available in Spanish at: https://bit.ly/2StZDxKk.
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to the appointment system after receiving numerous complaints about the difficulties faced by persons in
need of international protection to lodge their application for asylum.?’* An answer from the Government
was still pending at the time of writing of this report.

During the 2019 Refugee Day, the Spanish Ombudsman called for improvements in the coordination
among the institutions competent on international protection, as the sharing of competences between the
Minister of Interior and the Minister of Inclusion, Social Security and Migration requires urgent action.?’®
The same concern on the access to the asylum procedure was reiterated by the Ombudsman in its 2020
Annual Report published in 2021, when acknowledging that the measures adopted are insufficient to
adequately respond to the increase in asylum applications.?"®

In December 2020, following a claim lodged by the Jesuit Migrant Service, the Spanish Ombudsman
urged again the Police to stop subjecting asylum seekers to requirements not foreseen in law, such as
providing certain documents (i.e. certificate of registration of residence) in order to access the asylum
procedure.?”’

In 2019, the average waiting time for an appointment was 6 months, even though delays vary depending
on the province. In certain provinces, waiting times could range from 8 months to more than 1 year in
practice. Detailed statistics on the average waiting time per province is not available, but practice in 2020
suggests that they can vary from one month to another or even one week to another, depending on the
workload for asylum interviewers have. During the State of Alarm (March-May 2020), the waiting time
slightly decreased in some provinces in light of the decrease of the number of applications lodged during
that year due to COVID-19. In 2021, waiting times generally decreased also thanks to the telematic
system put in place to ask for the appointment. Even so, in some cases there were no free places for the
appointment for the asylum interview, which made waiting times longer for those specific cases.?"®

In any case, in order to reduce timeframes, the administration is increasing the personnel in charge of
registering asylum applications at police stations. While acknowledging the improvements made so far in
its Annual Report on 2019, published in 2020, the Spanish Ombudsman calls for more efforts by the
National Police in addressing the management of international protection applications, in particular in
relation to the appointments for interviews and the issuing of documents.?™

Provinces Waiting time for registration

Salamanca 10 months
Almeria, Oviedo, Burgos, Madrid, Castellén 8-9 months
Valladolid, Vigo 6 months
Albacete, Vitoria 4 months
Barcelona, Lugo 2 months
La Corufia, Alicante 1 to 3 months
Segovia, Cartagena 1 month and a half
Coérdoba, Cadiz, Zaragoza, Gijon, Caceres Less than 1 month
Malaga, Sevilla, Toledo Variable

Source: Accem’s legal service, information on the situation in December 2021.

274 Defensor del Pueblo, ‘Dificultades para concertar cita previa a fin de solicitar asilo’, 3 August 2020, available
in Spanish at: https://cutt.ly/JjaWEia.

275 Spanish Ombudsman, ‘El Defensor del Pueblo reclama mejoras en la coordinacion entre administraciones
con competencias en materia de protecciéon internacional’, 20 June 2019, available in Spanish at:
https://cutt.ly/gttyf5n.

276 Defensor del Pueblo, Informe Anual 2020. Volumen | — Informe de Gestion, 2021, available at:
https://bit.ly/3Ny9XIq, 267.

2 El Diario, ‘El Defensor del Pueblo insta a la Policia a dejar de exigir requisitos no previstos en la ley a
los solicitantes de asilo’, 22 December 2020, available in Spanish at: https://bit.ly/37uCeWp; Publico,
‘Una comisaria de Policia valenciana impide a demandantes de asilo acceder al procedimiento’, 27 December
2020, available in Spanish at: https://bit.ly/2M5NtgH.

218 Information provided by Accem'’s legal services in March 2022.

279 Defensor del Pueblo, Informe Anual 2019. Volumen | — Informe de Gestion, 2020, available at:
https://cutt.ly/njaEHwL, 240.

47


https://cutt.ly/JjaWEia
https://cutt.ly/qttyf5n
https://bit.ly/37uCeWp
https://bit.ly/2M5NtgH
https://cutt.ly/njaEHwL

Provinces in which at times it was impossible to receive an | Almeria, Malaga, Sevilla, Zaragoza,
appointment for registration via internet or no appointments were | Gijon, Salamanca, Valladolid,
available throughout 2021 Barcelona, Madrid, Castellon,
Valencia, Alicante, Vitoria, Corufia,
Cartagena and Murcia

Source: Accem’s legal service, information on the situation in December 2021
Access to the procedure in Ceuta and Melilla

Beyond the mainland, most shortcomings concerning the registration of asylum claims in Spain relate to
the autonomous cities of Ceuta and Melilla, due to the difficulties in the Access to the Territory. In order
to facilitate access to asylum at land borders, the Ministry of Interior has established asylum offices at the
borders’ crossing points in Ceuta and Melilla since November 2014.28 Similarly, since mid-2014 UNHCR
also guaranteed its presence in such areas.

In its 2019 Annual Report, the Spanish Ombudsman acknowledges the efforts started in 2020 to
guarantee access to proper interpretation services and legal assistance; as important shortcomings had
been noticed in this regard in previous years at the Melilla’s border post of Beni Enzar.28!

Since its establishment, the border checkpoint in Melilla has quickly become one of the main registration
points for asylum applications in Spain, receiving up to 4,267 applications in 2019, compared to 3,475 in
2018, 2,572 in 2017, 2,209 in 2016 and 6,000 asylum claims in 2015. 282 Conversely, there has been
virtually no asylum claim made at the Ceuta border point. This is mainly due to the impossibility faced by
migrants and asylum seekers to exit the Moroccan border due to the severe checks performed by
Moroccan police, as mentioned in Access to the territory and push backs. This issue also affects Melilla
but mainly impacts on the nationalities that can access the Spanish border rather than on the number of
asylum claims overall. In fact, most of persons on the Moroccan side are stopped following racial profiling,
meaning that nationalities such as Syrians cross the border more easily than persons from Sub-Saharan
countries (see section on Access to the Territory). Between 1 January 2015 and 31 May 2017, only 2 out
of 8,972 persons seeking asylum in Ceuta and Melilla were of Sub-Saharan origin.?®® More recent
statistics were not available at the time of writing of this report.

Access to the procedure from detention

Shortcomings have also been reported concerning the possibility to claim asylum from administrative
detention due to the difficulties faced by detained persons in accessing legal assistance.?®* In this regard,
the Spanish Ombudsman recommended the General Commissariat for Foreigners and Borders to adopt
instructions to establish an appropriate system for registration of asylum applications in CIE in accordance
with the law.

In particular, the Ombudsman highlighted the difficulties faced by detainees in applying for asylum at
CIEs. In particular, in Madrid, individuals are instructed to put their written intention to apply for asylum in
a mailbox and to wait until the mailbox has been opened for the asylum procedure to start, and the fact

280 UNHCR Spain, ‘ACNUR da la bienvenida a la creacion de oficinas de asilo en puestos fronterizos de Ceuta y
Melilla’, 6 November 2014, available in Spanish at: http:/bit.ly/10ATaq8.

281 Defensor del Pueblo, Informe Anual 2019. Volumen | — Informe de Gestion, 2020, available in Spanish at:
https://cutt.ly/njaEHwL, 242.

282 Oficina de Asilo y Refugio — OAR, ‘Asilo en cifras 2019’, July 2020, available at: https://bit.ly/3elpgGn; Oficina
de Asilo y Refugio — OAR, ‘Asilo en cifras 2018’, September 2019, available at: https:/bit.ly/20nb39c; Senate,
Reply of the Government to question 689/1339, 20 September 2017, available in Spanish at:
http://bit.ly/2DHJ1yB.

283 Information provided by OAR, 2 March 2018.

284 Human Rights Watch, Spain: Migrants held in poor conditions, 31 July 2017, available at:
https://goo.gl/maQ2V?7.
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that many persons have been expelled without having had access to the asylum procedure.?® In July
2018, the General Commissariat for Aliens and Borders of the Police issued instructions to all CIE to
adapt their systems for registration of asylum applications to the existing law following a recommendation
made by the Spanish Ombudsman.?® This included establishing a register and provide applications with
a receipt of their application for international protection. The Ombudsman thus reiterated its
recommendation to the General Commissariat for Aliens and Borders of the National Police. It seems that
the access to the procedure has slightly improved since then, and that detainees are provided information
on the right to asylum by the Spanish Red Cross.

Access to the procedure on the Canary Islands

As already explained in the Arrivals by sea section, the Canary Islands were under huge pressure also in
2021 following the increase of arrivals and the lack of available resources. This hindered the access to
registration and to the asylum procedure. Some individuals further seem to decide not to apply for asylum
because they believe that receiving a pre-expulsion order will facilitate their onward travel to the mainland,
as the order contains an identification number that allows access to the irregular migrant reception system
and can be used as an identifying document in travel.

An important issue reported in 2020 was the lack of registration of nationalities of people who are arriving
in the Canary Islands. For more detailed information, see AIDA 2020 Update. No information on such
problem are available for what concerns 2021.

C. Procedures

1. Regular procedure

1.1. General (scope, time limits)

Indicators: Regular Procedure: General
1. Time limit set in law for the determining authority to make a decision on the asylum application at

first instance: 6 months

2. Are detailed reasons for the rejection at first instance of an asylum application shared with the
applicant in writing? [J Yes XI No

3. Backlog of pending cases at first instance at the end of 2021:  72,2712%%
\ 4. Average length of the first instance procedure in (year of reference): 4 — 6 months

The Asylum Act provides that, where applicants do not receive a final notification on the response to their
first instance asylum claim after 6 months, the application will have to be considered rejected.?® In
practice, many applications last much longer than 6 months. In these cases, an automatic notification of
denial is usually not provided by the OAR and applicants prefer to wait until the final decision instead of
asking for a response to the authority, as they risk receiving a denial and having reception conditions and
benefits withdrawn. If the applicant so wishes, however, he or she can lodge a judicial appeal when no
response on the asylum claim is provided in time.

285 Defensor del Pueblo, ‘El Defensor del Pueblo reclama un sistema de registro de las solicitudes de asilo para
los CIE que cumpla con la normativa vigente’, 22 May 2018, available in Spanish at: https://bit.ly/2snaz4j.

286 Ombudsman, ‘Interior acepta la recomendacion del Defensor para adecuar el sistema de registro de las
solicitudes de asilo en los CIE a la normativa vigente’, July 2018, available in Spanish at: https://bit.ly/2AY;i28.

287 Ministerio del Interior, ‘AVANCE de datos de proteccion internacional, aplicacion del Reglamento de Dublin y
reconocimiento del estatuto de apatrida. Datos provisionales acumulados entre el 1 de enero y el 31 de
diciembre de 2021’, available at: https://bit.ly/3vWg9gD.

288 Article 24(3) Asylum Act.
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The duration of the asylum process varies significantly depending on the nationality of applicants, and
can last from 3 months to 2 years, and can even reach 3 years in certain cases. For example, in 2018,
the average duration of the procedure was 288 days for Syrians, 505 days for Afghans and 633 days for
Iragis. The overall average processing time in 2018 was reported at 473 days.?8°

During 2021 the OAR expedited the decision-making of certain applications, also in light of certain
nationalities (i.e. Colombia, Venezuela, etc.), and the average time decreased (i.e. 4-6 months). Anyway,
it should be underlined that this has not necessarily to be seen as a positive improvement, as in many
cases the speed up of the procedure is aimed at denying applications?,

The backlog of asylum applications in Spain has been an important concern in recent years. As stated by
the Spanish Ombudsman in its 2019 Annual Report, the high number of pending cases accumulated over
the years is due inter alia to the historical lack of human and material resources of the OAR and the very
few measures adopted to tackle the issue.?! Nevertheless, the Government announced that the Annual
Budget of the Ministry of Interior would be doubled in 2021, so it remains to be seen if this will reduce the
backlog of pending cases and accelerate the duration of the asylum process.??? As indicated below, the
number of pending cases rose from around 35,000 cases in 2017 to more than 111,740 cases in 2019. A
decrease was registered in 2021, but a significant number of cases (72,271) were still pending at the end
of the year.

Ba 0g Oof pending case 0 0
2017 2018 2019 2020 2021
35,261 68,779 111,740 N/A 72,271

Source: OAR.

In November 2019, a platform (PlatRefugio) formed by 15 NGOs launched a report on the human rights
situation in the Spanish asylum system. The report has been drafted in view of the Universal Periodic
Review of the UN Human Rights Council that involved Spain in 2020. The publication denounces the
serious and several shortcomings that the Spanish asylum system presents. In particular, the platform
underlines that the lack of a Regulation of the Asylum Act generates a situation of juridical uncertainty for
asylum seekers. It also denounces the practice of pushbacks which impedes the access to the procedure
for many persons. It further highlights that, even when a person can apply for asylum, the rights provided
by law are not guaranteed in practice (i.e. right to information, to an interpreter, to reception, to privacy,
etc.). Regarding the asylum procedure, the report condemns the practice of granting asylum based on
nationality as well as the lack of a time limit to decide on asylum applications, which can take up to four
years.?%

Moreover, a report published by CIDOB (Barcelona Centre for International Affairs) in March 2019
underlines the deficiencies of the Spanish asylum system, such as its rigidity and inability to adapt to the
different situations and especially to the vulnerabilities of asylum seekers. It also criticises the fact that,
when the asylum application exponentially increased in Spain, reception places were increased
proportionally, but the response lacked long and mid-term planning on how to address the root causes of
the situation.?®*

289 Information provided by OAR, 8 March 2019.

290 Information provided by Accem’s legal service on March 2022.

291 Defensor del Pueblo, Informe Anual 2019. Volumen | — Informe de Gestion, 2020, available in Spanish at:
https://cutt.ly/njaEHwL, 170.

292 El Diario, ‘El presupuesto para resolver peticiones de asilo crece casi el doble ante el colapso del
sistema’, 28 October 2020, available in Spanish at: https://cutt.ly/rjaKAEa.

293 El Salto, ‘El Estado espafiol incumple sus compromisos en materia de proteccion internacional’, 17 November
2019, available in Spanish at: https://cutt.ly/JtYbtHm; El Pais, ‘Los derechos de los refugiados en Espania, a
examen’, 14 November 2019, available at: https://cutt.ly/BtYbdpe; Info Libre, ‘El sistema de acogida en
Espafia, una carrera de obstaculos’, 14 November 2019, available at: https:/cutt.ly/KtYbxZJ.

204 CIDOB, ‘Ser o no ser. Deficiencias del sistema estatal de acogida’, March 2019, available at:
https://cutt.ly/NtUPbgA.
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In its 2021 annual report, the NGO CEAR highlighted the challenges that the Spanish asylum system
continues to face, both in terms of access to the procedure and to reception.?®> While indicating as a
positive change the acceleration regarding the decision making process for asylum applications, the
organisation views with concern the very low international protection recognition rate in 2020 (5% of the
total applications, not including humanitarian protection status).2°® The report also refers to the challenges
in accessing the asylum procedure, partly due to COVID-19 measures, and expresses concerns on the
situation on the Canary Islands and especially to the worrying conditions of migrants held at the
Arguineguin dock.

In February 2020, the Spanish Government announced that it is working on a new asylum law that will
introduce restrictions to the right to asylum, in line with EU trends and policies. The proposed amendments
include the possibility to introduce a deadline for the lodging of an application for international protection;
or similarly to introduce a 10-days deadline for persons detained in CIEs to apply for asylum as they are
informed of their right to asylum etc.?®” The opposition party “Unidas Podemos” challenged the
proposal.?®® There was no follow-up on the bill as of March 2022, however.

On February 2021, the Spanish Congress asked the Government to acknowledge “climate refugees”
among those persons in need of international protection, and to put in place strategies and plans to foster
the protection of persons displaced for environmental reasons.?®® The political party Ciudadanos
submitted a proposal to the plenary session of the Congress to update the Asylum Act, with the aim of
including the protection of persons fleeing their countries for ground connected to the environmental
change.3® A report published in October by the NGO CEAR and Greenpeace also urged the Spanish
Government to recognise the refugee status to those persons fleeing their countries for such reason, and
to grant them a residence permit for humanitarian reasons.*** At the moment of writing, no additional
developments regarding the proposal were registered.

1.2. Prioritised examination and fast-track processing

Article 25 of the Asylum Act lays down the urgent procedure, a prioritised procedure whereby the
application will be examined under the same procedural guarantees as the regular procedure, but within
a time limit of 3 months instead of 6 months.302

The urgent procedure is applicable in the following circumstances:33
(&) The application is manifestly well-founded;
(b) The application was made by a person with special needs, especially unaccompanied minors;
(c) The applicant raises only issues which have no connection with the examination of the
requirements for recognition of refugee status or subsidiary protection;
(d) The applicant comes from a safe country of origin and has the nationality of that country or, in
case of statelessness has residence in the country;

295 CEAR, ‘Informe 2021: Las personas refugiadas en Espafia y en Europa’, June 2021, available in Spanish at:

https://bit.ly/3t3KAQT.
296 Ibidem, 59.
297 El Pais, ‘Espafa endurecera el derecho al asilo’, 19 February 2020, available at: https://cutt.ly/GtwALOU.
298 Lavarguandia, ‘Podemos impugna la idea de Marlaska de endurecer el asilo’, 19 February 2020, available in
Spanish at: https://bit.ly/2IJMSmq6.
299 Tercera Informacion, El Congreso pide al Gobierno el reconocimiento de la figura de Refugiado climatico y medidas
para la proteccién de las personas desplazadas por los impactos del cambio climatico, 27 February 2021, available at:
https://bit.ly/3j6EwBp; Ecaticias, El Congreso pide al Gobierno el reconocimiento de la figura de Refugiado climatico y
medidas para la proteccion de las personas desplazadas por los impactos del cambio climatico, 1st March 2021, available
at: https://bit.ly/3jaEGrC.
El Diario, ‘Cs pide que la Ley de asilo reconozca al refugiado por causas climaticas’, 12 June 2021,
available at: https://bit.ly/3FkZmoN; Europa Press, ‘Ciudadanos lleva al Congreso una propuesta para
proteger a los migrantes y desplazados por el cambio climatico’, 12 June 2021, available at:
https://bit.ly/3chJUQ;.
s01 COPE, ‘CEAR y Greenpeace exigen al Gobierno que reconozca al "refugiado climéatico”, 6 October 2021,
available at: https://bit.ly/3kH5Nuz; CEAR, Greenpeace, “Huir del Clima. Como influye la crisis climética en
las migraciones humanas’, 29 October 2021, available at: https://bit.ly/3cmffPe.
802 Article 25(4) Asylum Act.
303 Article 25(1) Asylum Act.

300

51


https://bit.ly/3t3KAQf
https://cutt.ly/GtwAL0U
https://bit.ly/2JMSmq6
https://bit.ly/3j6EwBp
https://bit.ly/3jaEGrC
https://bit.ly/3FkZmoN
https://bit.ly/3chJU0j
https://bit.ly/3kH5Nuz
https://bit.ly/3cmffPe

(e) The applicant applies after a period of one month, without justification; or
() The applicant falls within any of the exclusion grounds under the Asylum Act.

The urgent procedure is also applied to applicants who have been admitted to the in-merit procedure after
lodging a claim at the border or within the CIE.3** 2,182 applications were processed under the urgent
procedure in 2018.3% More recent statistics were not available at the time of writing of this report.

The authority in charge of the asylum decision is the Ministry of Interior, like all the other asylum
procedures in Spain. CIAR, which is responsible for the case examination, will be informed of the urgency

of the cases.3%

1.3. Personal interview

Indicators: Regular Procedure: Personal Interview

1. Is a personal interview of the asylum seeker in most cases conducted in practice in the regular
procedure? X Yes [ ] No
« If so, are interpreters available in practice, for interviews? X Yes [ ] No

2. In the regular procedure, is the interview conducted by the authority responsible for taking the
decision? X Yes [] No

3. Are interviews conducted through video conferencing? [ Frequently [X] Rarely [ ] Never

4. Can the asylum seeker request the interviewer and the interpreter to be of a specific gender?

X Yes [] No

Article 17 of the Asylum Act states that asylum applications are formalised by the conduct of a personal
interview, which will always be conducted individually. This legislative provision is respected in practice,
as all asylum seekers are interviewed.**” The law also provides the possibility of carrying out other
interviews with the applicant after the initial one foreseen for the formalisation of the asylum claim. These
interviews can take place any time during the procedure after the claim is declared admissible.

The same disposition further provides that, when necessary, the authorities will take measures to provide
an adequate treatment during the interview based on the gender of the asylum seeker or in case of the
other circumstances foreseen in Article 46 of the Asylum Act (i.e. the applicant is a pregnant woman, a
victim of trafficking, an unaccompanied child, asylum seekers with mental disabilities, etc.). As the Asylum
Regulation has not been adopted so far, no other details are provided by law. In practice, gender issues
are in general taken into consideration for asylum interviews (interviewer and interpreter) as far as
possible, but the availability of interpreters depends on the city where the interview is being conducted.
The asylum seeker can require gender issues are taken into consideration during asylum interviews as
far as he/she is informed about such right he/she is entitled to.

When applicants go to their registration appointment with the OAR, they undergo a first interview, with or
without a lawyer, given that the assistance of a lawyer is mandatory only for applications lodged at borders
and CIE. The interview is held in private offices which generally fulfil adequate standards with regard to
privacy and confidentiality, but this situation can vary from one region to another. For example, in
Cérdoba, Guadalajara, and Albacete spaces adequate to guarantee the necessary privacy are not
available. One of the offices in Barcelona was also considered as not appropriate in this respect. Similarly,
in certain police stations in Madrid and Murcia adequate privacy standards are not granted.3®

The interview is not carried out by the case examiners but rather the auxiliary personnel, using documents
prepared by the case examiner. The Ombudsman reports that the documents contain the questions which

304 Article 25(2) Asylum Act.

305 Information provided by OAR, 8 March 2019.

306 Article 25(3) Asylum Act.

807 Information provided by OAR, 2 March 2018.

308 Information provided by Accem’s legal service on February 2022.
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the official must take into account during the interview. The purpose of these questions is to detect
fraudulent applications, and instructions are included for the case in which it is required to pass the
nationality test to prove the country of origin of the applicant in case doubts exist.3%°

Police and border guards also have the competence of registering asylum applications, for which in these
cases they are the authority in charge of conducting the asylum interview. This mostly happens to asylum
claims made at borders and from the CIE, but also for asylum claims lodged on the territory given the lack
of capacity and resources of the OAR. They do not decide on the application for international protection,
however, as this is the sole responsibility of the OAR.

When the case is then forwarded to the OAR for examination, the caseworker in charge may decide to
hold a second interview with the applicant when he or she considers the information in the case file to be
insufficient.31° The case examination reports do not systematically make reference to whether or not a
second interview is necessary, although the law states that the decision to hold further interviews must
be reasoned. However, since March 2020, second interviews are not held due to health measures taken
in response to the COVID-19 pandemic.®!! Nevertheless interviews with the Social Work Units (UTS) are
carried out by phone. The Ombudsman has already stated in 2016 that a mandatory second interview
must always be held when the first one has not been conducted by an OAR caseworker,3? given that the
person conducting the interview might not be sufficiently trained.3!?

These observations remained valid in 2020 since arrangements vary according to the province where the
interview takes place. In its 2019 Annual Report, the Spanish Ombudsman reported that the conditions in
which asylum interviews are carried out are one of the recurring reasons of complaints the body
receives.?'* Considering that in most cases asylum interviews are carried out by police officers due to the
serious shortcomings at the OAR, the Spanish Ombudsman urgently calls for the design of a compulsory
and specialised training programme for interviewers. The lack of specialisation of a high number of police
officers seriously compromises the quality and the guarantees of a fair asylum procedure.

1.3.1. Interpretation

Article 18 of the Asylum Act provides the right of all asylum seekers to have an interpreter. This is
respected in practice.

Since June 2016, the Ministry of Interior has changed subcontractors for the provision of interpreters to
the OAR and all police offices that register asylum applications in the Spanish territory, for which NGOs
do not provide services anymore. The contract was awarded to the Ofilingua translation private company.
Since then, several shortcomings have been reported, mainly due to the lack of knowledge of the asylum
and migration field. In addition, a lack of proper expertise in interpretation techniques has been detected
in many cases. It is thus common for some interpreters to make personal comments going beyond their
interpretation role in front of the interviewer and with the risk of including subjective considerations in the
asylum interview. There are also interpreters who do not speak adequate Spanish, so in many
circumstances the statements made by the asylum seeker are not properly reflected in the interview. In
addition, interpreters who were working before with NGOs have reported a reduction of pay and
deterioration of working conditions, thereby potentially affecting the quality of their work.

In cases of less common languages, asylum interviews are postponed and the concerned asylum seeker
is not informed in advance but only on the day of the cancelled interview. In some cases, interpretation

309 Ombudsman, El asilo en Espafia: La proteccion internacional y los recursos del sistema de acogida, June
2016, available in Spanish at: http://bit.ly/2n88SpE.

310 Article 17(8) Asylum Act.

s OAR, Important notification, March 2020, available in Spanish at: https://cutt.ly/gtU1eKT.

812 Ombudsman, El asilo en Espafia: La proteccion internacional y los recursos del sistema de acogida, June
2016, available in Spanish at: http://bit.ly/2n88SpE.

813 Ibid.

314 Defensor del Pueblo, Informe Anual 2019. Volumen | — Informe de Gestion, 2020, available in Spanish at:
https://cutt.ly/njaEHwL, 170.
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during asylum interviews has been carried out by phone, because the company did not consider arranging
the deployment of the interpreter from his or her city to the place of the interview.

Following the COVID-19 outbreak in 2020, interpreting services were adapted accordingly, mainly through
the increase in the use of technological tools (i.e. phone and programmes such as Meet, Zoom, Teams),
with overall positive outcomes. Challenges arose in some cases, however, due to the difficulty for asylum
seekers to access computers or the internet.

Some provinces can still face delays in having interpreters of such languages available on time and when
needed. Due to this, sometimes lawyers and asylum seekers are asked to move from the place they are
to the closest place where interpretation can be provided, which was usually not done under the precedent
interpretation service.

Video conferencing for the purpose of interpretation is rare, as it is usually carried out by phone. Video
conferencing is used in the cases of asylum seekers who are in prison or in the case of applications made
from the enclaves of Melilla or Ceuta.

1.3.2. Recording and transcript

While the first interview is never audio-or video recorded, this is always the case for the second interview.
As a rule, the minutes of the interview are transcribed verbatim, although there have been cases in which
interviews were not transcribed verbatim or in which a summary was drafted without necessarily reflecting
all the statements made by the asylum seeker, no particular issues have been raised regarding the
transcription of interviews. It should be further noted that interviewers are allowed to assess whether or
not certain issues expressed by the asylum seeker during the interview should be included to the
transcript, which is thus completely arbitrary.

1.4. Appeal

Indicators: Regular Procedure: Appeal
1. Does the law provide for an appeal against the first instance decision in the regular procedure?

X Yes ] No
% Ifyes, isit X Judicial X Administrative
% If yes, is it automatically suspensive [1Yes [ Some grounds X No
2. Average processing time for the appeal body to make a decision: 1to 2 years

Following the COVID-19 outbreak and the declaration of the State of Alarm, Courts suspended their
activities from mid-March 2020 to 8 May 2020. Judicial deadlines started to run again on 4 June 2020.%%%

1.4.1. First appeal before the National Court

When the asylum applicant wants to appeal against the first instance decision, there are two types of
appeals he or she can lodge:

(&) An administrative appeal for reversal (Recurso de reposicién); or

(b) A judicial appeal before the National Court (Audiencia Nacional).

None of the appeals have automatic suspensive effect, and none of them foresee a hearing of the
applicant.36

The first type of appeal should be submitted before the OAR under the Ministry of Interior, within 1 month
from the notification of refusal.®'” It marks the end to the administrative procedure, and therefore it is
optional as the lawyer can appeal directly to the courts. This first option for appealing is based on points

815 BOE, ‘Alzamiento de plazos procesales’, available at: https://bit.ly/37q3rcS.
316 Article 29(2) Asylum Act.
817 Article 29(1) Asylum Act.
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of law and does not assess the facts. For this reason, the applicant and his or her lawyer may prefer to
file the contentious administrative appeal. In practice, the administrative appeal for reversal continued to
be applied in 2020.

An appeal against a negative decision on the merits of the claim can be filed before the Administrative
Chamber of the High National Court (Audiencia Nacional) within 2 months term from the notification of
the asylum denial.®!8 This appeal is not limited to points of law but also extends to the facts, therefore the
Court may re-examine evidence submitted at first instance. If the Court finds that the applicant should be
granted protection it has the power to grant itself the protection status to the applicant and it is not
necessary to return the case to the Ministry for review.

Decisions of the Audiencia Nacional are publicly available in the CENDOJ database.

Nonetheless, it should be kept in mind that there is no deadline for the Court to decide, and that the
average time for ruling is from 1 to 2 years. During this period, if the applicant has expired it maximum
duration within the asylum reception system (18 months), the person will have no reception conditions.

For this reason, most of the applicants and their lawyers prefer to collect more documentation to support
the asylum application, in order to start a new asylum claim from stretch. In fact, the Asylum Act does not
set a limit number of asylum applications per person, and as mentioned in the section on Subsequent
Applications, it does not establish a specific procedure for subsequent applications.

The success rate of appeals is generally low. During 2020, a total of 7,031 appeals were lodged: this
refers both to administrative and judicial appeals. A total of 882 decisions were taken in 2020 in relation
to appeals lodged between 2014 and 2020. Among them, 697 were rejecting decisions of the appeals,
while 163 upheld the previous decisions, by establishing the recognition of the refugee status for 17
appellants, the subsidiary protection to 1 appellant, and the humanitarian reasons to 113 appellants
(being 112 those from Venezuela).3'°

1.4.2. Onward appeal before the Supreme Court

In case of a rejection of the appeal, a further onward appeal is possible before the Supreme Court
(Tribunal Supremo),3?° which in case of a positive finding has the power to grant the applicant with an
international protection status.

1.5. Legal assistance

Indicators: Regular Procedure: Legal Assistance
1. Do asylum seekers have access to free legal assistance at first instance in practice?
X Yes (] with difficulty [ No

% Does free legal assistance cover: [X] Representation in interview
X Legal advice

2. Do asylum seekers have access to free legal assistance on appeal against a negative decision

in practice? X Yes 1 with difficulty [ 1 No
% Does free legal assistance cover [X] Representation in courts
X Legal advice

Spanish legislation and Article 18(1)(b) of the Asylum Act guarantee the right to legal assistance to asylum
seekers from the beginning and throughout all stages of the procedure. This assistance will be provided
free of charge to those who lack sufficient financial means to cover it, both in the administrative procedure

318 Article 29(2) Asylum Act; Article 46 Law 29/1998 of 13 July 1998 concerning the regulation of jurisdiction of
administrative courts.

ais Ministerio del Interior, Subdireccién General de Proteccion Internacional, Oficina de Asilo y Refugio, ‘Informe
de actividad 2020’, May 2021, available at: https://bit.ly/3rlsO4y.

820 Article 29(2) Asylum Act.

55


http://www.poderjudicial.es/search/indexAN.jsp
https://bit.ly/3rls04y

and the potential judicial proceedings. It is also established that NGOs can provide legal assistance to
asylum seekers.

When expressing his/her will to apply for international protection, and depending on where the person is
applying for asylum, the applicant is informed about his/her right to free legal assistance during the
procedure, about the possibility to be assisted by a lawyer from an NGO, from a Bar association or a
private lawyer (generally paid), and the person is provided with the relevant contacts (i.e. NGOs working
at local level and provincial Bar association). In many cases, it is the lawyer present at the reception
facility that provides legal assistance to asylum seekers.

Legal assistance to asylum seekers generally includes case file preparation, provision of information,
preparation to the asylum interview as well as assistance during asylum interviews. In addition, lawyers
can play a consultative role in the determination procedure by submitting written reports on individual
cases.

In March 2021, the organisations Sira and Red Acoge published a guide containing advice on how to draft
reports to support asylum claims addressed to the different professionals providing support to asylum
seekers (i.e. social workers, teachers, psychologists, etc.).3?!

1.5.1. Legal assistance at first instance

In 2020, shortcomings in access to legal aid have persisted for persons arriving by sea.??? As mentioned
in Access to the territory and push backs, in 2020 there was a general lack of legal assistance for migrants
and refugees reaching the Canary Islands.3%

In order to guarantee asylum seekers’ rights, some Bar Associations from the southern cities of Andalucia
have created ad hoc teams of lawyers. Nonetheless, assistance has been undermined by obstacles such
as the lack of information on asylum to newly arrived persons and the lack of possibility to access a lawyer
(see Access to the Territory). The CATE and CAED facilities established for newly arrived persons in
2018 have not resulted in improvements in this regard, although in the CAED operated by CEAR asylum
seekers are reported to receive legal assistance.

In May 2019, the Spanish Ombudsman admitted a complaint lodged by the Spanish General Bar Council
(Consejo General de la Abogacia Espafiola) regarding the difficulties that lawyers are facing in the
provision of legal assistance to persons reaching illegally Spanish shores.®?* The General Bar Council
raised several issues, including the violation of the right of defence of asylum seekers. This mainly results
from the inadequacy of facilities to carry out preparatory, individualised and private interviews with asylum
seekers as well as the lack of interpreters, thus preventing the possibility for them to be interviewed in
their mother tongue. The Spanish General Bar Council thus drafted a Protocol on the provision of legal
assistance to persons arriving to Spain by sea in June 2019, with the aim to provide guidance to lawyers
offering legal assistance to asylum seekers arriving to the Spanish shores.3?°

The Supreme Court has highlighted the obligation of the State to provide effective access to legal
assistance during the procedure, without which the individual is in a state of “real and effective
helplessness, which is aggravated in the case of foreigners who are not familiar with the language and

321 Sira, Red Acoge, ‘Organizar ideas para documentar el asilo Claves para la elaboracién de informes’, March
2021, available at: https://bit.ly/3tKFt6z.

322 CEAR, ‘Informe 2021: Las personas refugiadas en Espafa y Europa’, June 2021, available at:
https://bit.ly/313bzj3.

323 Cadena Ser, La mayoria de los inmigrantes que llegan a Canarias en las Ultimas semanas no reciben
asistencia juridica, 11 November 2021, available in Spanish at: https://cutt.ly/rjknOYx.

324 Defensor del Pueblo, El Defensor admite una queja de la abogacia sobre las dificultades que tienen para
prestar asistencia a las personas que llegan a las costas en situacion irregular, 31 May 2019, available in
Spanish at: https://cutt.ly/JeXjewp.

825 Consejo General Abogacia Espafiola, La Abogacia Espafiola impulsa un Protocolo de actuacion letrada para
entradas de personas extranjeras por via maritima, 20 June 2019, available in Spanish at:
https://cutt.ly/QeXj645.
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Spanish law, and which may have annulling effect on administrative acts”.326 Beyond merely informing
applicants of the possibility to receive legal aid, the authorities are required to indicate in the case file
whether the asylum seeker has accepted or rejected legal aid in the procedure.?’

The OAR registered 12,722 requests for legal aid at first instance in 2017,%28 representing only 40% of
the total number of people seeking asylum in Spain during that year. Figures for the years from 2018 to
2021 were not made available.

1.5.2. Legal assistance in appeals

Legal aid is also foreseen for subsequent judicial reviews and appeal procedures. Free legal aid for
litigation must be requested through the Bar Association Legal Assistance Service (Servicio de
Orientacion Juridica del Colegio de Abogados) or through NGOs specialised in asylum.

The Audiencia Nacional has clarified that deadlines for appealing a negative decision are suspended
pending the outcome of a legal aid application. The asylum seeker must also be duly notified of the
outcome of the legal aid request.3?° Legal aid is generally granted during appeal proceedings in practice.

The Bar Association of Madrid has a specialised roster of lawyers taking up asylum cases. While this bar
association generally represents most appeals lodged in any part of Spain, other bar associations have

also organised similar rosters since 2015.

The level of financial compensation awarded to legal aid lawyers is established by each bar association.
It does not differ based on the type of cases — asylum-related or other — taken up by lawyers.

2. Dublin
2.1. General

Dublin statistics: 2021

Incoming procedure Incoming procedure

Requests Accepted Denied
Total - - -
Take charge
Take back

France 3,457 2,234 430
Germany 1,488 892 294
Netherlands 576 390 102
Switzerland 424 268 87
Belgium 387 205 43

Source: Ministerio del Interior, ‘Avance de datos de proteccion internacional, aplicacion del Reglamento de Dubliny
reconocimiento del estatuto de apatrida. Datos provisionales acumulados entre el 1 de enero y el 31 de diciembre
de 2021’, 2022, avalable at: https://bit.ly/3vWg9gD.

Requests refers to both sent and accepted requests; it should to be noted that available statistics do not specify how
many transfers were actually carried out, but only the number of accepted requests.

326 Supreme Court, Decision STS 3186/2013, 17 June 2013, available in Spanish at: http:/bit.ly/2n8tDAJ.

827 Supreme Court, Decision STS 4316/2015, 19 October 2015, available in Spanish at: http://bit.ly/2DB9y16.
328 Information provided by OAR, 2 March 2018.

829 Audiencia Nacional, Decision SAN 3274/2017, 21 July 2017, available in Spanish at: http:/bit.ly/2n8b5Rf.
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The OAR rarely applies the Dublin Regulation. It only issued 10 outgoing requests in 2016, 11 in 2017,7
in 2018%%°, and 120 in 2019.3%! Thus, the Dublin Regulation usually concerns incoming requests and
transfers to Spain. In 2019, the country received a total of 17,086 requests and 1,917 transfers, while only
5 outgoing transfers were carried out.>*2 Figures on the number of outgoing requests in 2021 were not
available at the time of writing.

In August 2018, Germany and Spain concluded a bilateral agreement entitled “Administrative
arrangement on cooperation when refusing entry to persons seeking protection in the context of temporary
checks at the internal German-Austrian border”, which entered into force on 11 August 2018.3%% The
agreement, implemented by the two countries’ police authorities, foresees that persons who have lodged
an application for international protection in Spain and are apprehended at the German-Austrian border
are to be refused entry and returned to Spain within 48 hours. Given that it concerns transfers of asylum
seekers outside a Dublin procedure, it infringes the Dublin Regulation.®3* While in 2018 no cases of
persons returned to Spain under the agreement were witnessed, the author is aware that at least two
asylum seekers were returned to Spain in 2019. No other cases seem to have been reported in 2020 and
2021.

2.1.1. Application of the Dublin criteria

Given the limited use of the Dublin Regulation by the OAR, there is not sufficient practice to draw upon
for an analysis of the way in which criteria are applied.

The OAR has edited two leaflets in three languages (Spanish, English and French). One leaflet provides
information about the Dublin Regulation for applicants for international protection pursuant to article 4 of
Regulation (EU) No 604/2013.3% The other leaflet contains information for applicants for international
protection found in a Dublin procedure, pursuant to article 4 of Regulation (EU) No 604/2013.3%¢ The
OAR’s edited leaflet providing information to asylum seekers on the Dublin Regulation states that having
family members living in a country is one of the factors that will be taken into account for establishing the
Member State responsible for the processing of the asylum application.

In general, family unity criteria are applied in practice. For unmarried couples, it is even sufficient to
provide — in the absence of a legal document — an official declaration of the partners demonstrating their
relationship.

2.1.2. The discretionary clauses

In Spain the sovereignty clause is applied on rare occasions, for vulnerable people or to guarantee family
unity. According to the European Commission’s evaluation of March 2016, Spain also undertakes
responsibility for unaccompanied children, even where there is evidence that the Dublin family criteria
could apply.®¥” However, the sovereignty clause was not applied in 2017.3% There is no information
available on the application of the sovereignty clause in 2021.

Concerning the humanitarian clause, it appears that no case has met the relevant criteria on the basis of
Article 17(2) of the Regulation. In 2016 and 2017, the OAR has not applied the dependent persons and

330 Information provided by OAR, 28 February 2017; 2 March 2018; 8 March 2019.

331 OAR, Oficina de Asilo y Refugio, ‘Asilo en cifras 2019’, July 2020, available at: https://bit.ly/2PIG4eg, 62.

332 Ibidem, 61.

333 The agreement is available at: https:/bit.ly/2G2IZ7E.

334 See e.g. ECRE, Bilateral agreements: Implementing or bypassing the Dublin Regulation?, December 2018,
available at: https://bit.ly/2rvGNur.

335 Oficina de Asilo y Refugio (OAR), ‘Information about the Dublin Regulation for applicants for international
protection pursuant to article 4 of Regulation (EU) No 604/2013’, available at: https://bit.ly/3q9vu6l.

336 Oficina de Asilo y Refugio (OAR), ‘Information for applicants for international protection found in a Dublin
procedure, pursuant to article 4 of Regulation (EU) No 604/2013, available at: https://bit.ly/3sEJPII.

337 European Commission, Evaluation of the implementation of the Dublin Ill Regulation, March 2016, 20.

338 Information provided by OAR, 2 March 2018.
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humanitarian clauses.®* There is no information available on the application of the humanitarian clause
in 2021.

No particular procedure is applied for vulnerable persons.

2.2. Procedure

Indicators: Dublin: Procedure
1. Isthe Dublin procedure applied by the authority responsible for examining asylum applications?

X Yes [1No
2. On average, how long does a transfer take after the responsible Member State has accepted
responsibility? Not available

The Asylum Act does not provide specific elements regarding the Dublin procedure. In practice, it consists
of an admissibility assessment with the same characteristics and guarantees foreseen for other
applicants. The only difference is the length of the process. In the Dublin procedure, the phase is 1 month
longer in accordance with the Dublin Regulation. There are no legal provisions regulating this at national
level, however.

Asylum seekers are systematically fingerprinted and checked in Eurodac in practice.

The OAR has also produced and published a leaflet with relevant information on the Dublin procedure.
However, the leaflet is only available in Spanish, English and French.34

2.2.1. Individualised guarantees

There are very few outgoing requests made by Spain. No specific guarantees have applied to these
cases.’*

2.2.2. Transfers

According to the OAR an average duration of the Dublin procedure is not available for 2017. The OAR
implemented 2 transfers in 2016, 2 in 2017, 2 in 201832, and 5 in 2019.3*® Figures on the number of
transfers in 2021 are not available at the time of writing.34

2.3. Personal interview

The same rules as in the Regular Procedure: Personal Interview apply. According to the authorities, the
interview is never omitted.3*® In practice, during the registration of the application, the OAR official or the
Police ask the person questions about identity and travel route.

2.4. Appeal

The same rules as in the Regular Procedure: Appeal apply.

339 Information provided by OAR, 28 February 2017; 2 March 2018.

340 Oficina de Asilo y Refugio (OAR), Informacion para los solicitantes de proteccion internacional sobre el
reglamento de Dublin de conformidad con el articulo 4 del Reglamento (UE) n° 604/2013, available at:
https://cutt.ly/We9RJISn.

341 Information provided by OAR, 20 August 2017.

342 Information provided by OAR, 28 February 2017; 2 March 2018; 8 March 2019.

343 OAR, ‘Asilo en cifras 2019’, July 2020, available at: https:/bit.ly/2PIG4eg, 62.

344 It has to be noted that Public data just refer to requests received, those accepted and those refused. See:
Ministerio del Interior, ‘AVANCE de datos de proteccion internacional, aplicacion del Reglamento de Dublin y
reconocimiento del estatuto de apatrida. Datos provisionales acumulados entre el 1 de enero y el 31 de
diciembre de 2021’, 2022, available at: https://bit.ly/3vWg9gD.

345 European Commission, Evaluation of the implementation of the Dublin Il Regulation, March 2016, 12.
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2.5. Legal assistance

The same rules as in the Regular Procedure: Legal Assistance apply.

2.6. Suspension of transfers

Indicators: Dublin: Suspension of Transfers
1. Are Dublin transfers systematically suspended as a matter of policy or jurisprudence to one or
more countries? X Yes [ 1 No

7

+ If yes, to which country or countries? Greece

Transfers of asylum seekers to Greece under the Dublin Regulation have been suspended since 2014.
Spain makes very rare use of the Dublin procedure in practice.

2.7. The situation of Dublin returnees

The number of incoming procedures to Spain is far higher than the number of outgoing procedures. Spain
received 11,070 requests and 671 transfers in 2018.34 In 2021, Spain received 6,332 requests, mainly
from France (3,457) Germany (1,488) and the Netherlands (576).34

The Dublin Unit does not provide guarantees to other Member States prior to incoming transfers, although
upon arrival of an asylum seeker through a Dublin transfer, the OAR coordinates with the Ministry of
Inclusion, Social Security and Migration, responsible for reception.3*® Nevertheless, civil society
organisations have witnessed particular difficulties with regard to victims of trafficking returning to Spain
under the Dublin system, mainly from France. These are due to different factors, i.e. the fact that victims
of trafficking are not effectively identified as such, the lack of an effective mechanism to register and
identify trafficked persons before return, as well as to identify victims among Dublin returnees once they
arrive in Spain. The lack of coordination among the Spanish competent authorities (Dublin Unit, OAR,
Ministry of Inclusion, Social Security and Migration in charge of reception) is another factor.

In recent years, including in 2019 and 2020, there have been reports of Dublin returnees not being able
to access reception conditions due to a lack of places in asylum reception facilities (see Reception
Conditions: Criteria and Restrictions). This has resulted in a homelessness and destitution in certain
cases. In a series of rulings, the Superior Court (Tribunal Superior de Justicia, TSJ) of Madrid condemned
the Spanish Government for denying reception to asylum seekers returned to Spain within the Dublin
procedure.®* For this purpose, the Ministry of Labour, Migration and Social Security issued an instruction
establishing that asylum seekers shall not be excluded from the reception system if they left voluntarily
Spain to reach another EU country.3°

The organisation “Neighbours Coordinator” (Coordinadora de Barrios) has been supporting Dublin
returnees in Spain since 2015. During the summer of 2020, they supported and documented at least 15
cases of Dublin returnees in Madrid that were not able to access reception as a result of a lack of available
places, thus resulting in homelessness.** The NGO also reported that the situation worsened during the
first months of the COVID-19 pandemic, when the capacity of shelters was reduced in order to comply
with physical distancing and quarantine measures. This issue persisted in Spain throughout the year and
as of the end of October 2020, there were around 8,000 asylum seekers waiting for a place in the reception

346 Information provided by OAR, 8 March 2019.

347 Ministerio del Interior, ‘AVANCE de datos de proteccion internacional, aplicacion del Reglamento de Dublin y
reconocimiento del estatuto de apatrida. Datos provisionales acumulados entre el 1 de enero y el 31 de
diciembre de 2021’, available at: https://bit.ly/3vWg9gD.

348 Information provided by OAR, 20 August 2017.

349 El Diario, ‘La Justicia obliga al Gobierno a readmitir en el sistema de acogida a los refugiados devueltos desde
otros paises europeos’, 22 January 2019, available in Spanish at: https://bit.ly/2HWBFAQ.

350 La Vanguardia, ‘Los solicitantes de asilo que abandonen voluntariamente Espafia no seran excluidos del
sistema de proteccion’, 22 January 2019, available in Spanish at: https://bit.ly/2MoPeRC.

351 Information provided by Coordinadora de Barrios, 22 January 2021.
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system.3%? The media reported similar issues that affected asylum seekers transferred back from the
United Kingdom to Spain, as 11 Syrian asylum seekers had to wait 8 hours at the Madrid Airport without
any information on how to access reception conditions.**3

While Dublin returnees face important obstacles in accessing the reception system, they may also face
obstacles in re-accessing the asylum procedure given the persistent general deficiencies of the asylum
system described throughout this report. The OAR prioritises their registration appointment for the
purpose of lodging an asylum application. If their previous asylum claim has been discontinued, they have
to apply again for asylum. However, that claim is not considered a subsequent application.

2. Admissibility procedure

3.1. General (scope, criteria, time limits)

The asylum procedure in Spain is divided into two phases: an admissibility procedure, followed by an
evaluation on the merits in case the claim is admitted. For claims made on the territory, the admissibility
assessment must be conducted within one month of the making of the application and 2 months for Dublin
cases.®** When these deadlines are not met, the applicant will be automatically admitted to the asylum
procedure in territory.

As provided in Article 20(1) of the Asylum Act, applications can be considered inadmissible on the
following grounds:

(8) For lack of competence, when another country is responsible under the Dublin Regulation or
pursuant to international conventions to which Spain is party;

(b) The applicant is recognised as a refugee and has the right to reside or to obtain international
protection in another Member State;

(c) The applicant comes from a Safe Third Country as established in Article 27 of Directive
2005/85/EC;

(d) The applicant has presented a subsequent application but with different personal data and there
are no new relevant circumstances concerning his or her personal condition or the situation in his
or her country of origin; or

(e) The applicant is a national of an EU Member State.

Since mid-2019, the admissibility procedure is no longer applied in practice, because the 1-month
deadline provided by law to decide on the admissibility of the asylum claim cannot be complied in practice
due to the high number of asylum applications. Thus, asylum seekers are documented with the white
paper during the first 6 months, instead of being documented with the red card after 1 month.

3.2. Personal interview

The same rules as in the Regular Procedure: Personal Interview apply.

3.3. Appeal

Indicators: Admissibility Procedure: Appeal
X] Same as regular procedure

1. Does the law provide for an appeal against an inadmissibility decision?

X Yes ] No
% If yes, is it X Judicial X Administrative
% If yes, is it automatically suspensive [1Yes [ Some grounds X No

352 El Pais, Espafia mantiene 8.000 solicitantes de asilo a la espera de una plaza de acogida, 7 October 2020,
available in Spanish at: https://bit.ly/3ilsfkB.

353 El Salto Diario, ‘Solicitantes de asilo devueltos por Gran Bretafia son abandonados en Barajas’, 8 September
2020, available in Spanish at: https:/bit.ly/3umnIPT.

354 Article 20(2) Asylum Act.
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The inadmissibility decision may be appealed in two different ways:

(a) Asylum seekers have two months to appeal against an inadmissibility resolution before the Central
Administrative Judges (Juzgados de lo contencioso administrativo); or

(b) In cases where new pieces of evidence appear, the person has one month to present a revision
appeal before the Minister (Recurso de Reposicién), in which case a decision should be taken within
two months.

Both types of appeals have no automatic suspensive effect.
3.4. Legal assistance
The same rules as in the Regular Procedure: Legal Assistance apply.

3. Border procedure (border and transit zones)

4.1. General (scope, time limits)

Indicators: Border Procedure: General
1. Do border authorities receive written instructions on the referral of asylum seekers to the

competent authorities? X Yes [] No
2. Where s the border procedure mostly carried out? [X] Air border [X] Land border®*® [] Sea border

3. Can an application made at the border be examined in substance during a border procedure?

X Yes [ No
4. s there a maximum time limit for a first instance decision laid down in the law? [X] Yes [ ] No
« If yes, what is the maximum time limit? 4 days

5. Is the asylum seeker considered to have entered the national territory during the border
procedure? [] Yes X No

The border procedure is applied to all asylum seekers who ask for international protection at airports,
maritime ports and land borders, as well as CIE.**® There are no available statistics on the number of
border procedures being applied at each of these locations. As long as the border procedure is pending,
the applicant has not formally entered the Spanish territory, i.e. a fiction of non-entry applies. This is not
the case in applications submitted in Migrant Temporary Stay Centres (Centros de Estancia Temporal
para Inmigrantes, CETI) in Ceuta and Melilla, which are considered to be made on the territory and fall
under the regular procedure rather than the border procedure, as clarified by the Audiencia Nacional.3®’

In 2021, a total of 1,589 persons applied at a border post or transit zone and 639 at CIEs.®*® This marks
a significant decrease compared to previous years, mainly due to the impact of COVID-19 and the
difficulties to reach Spanish borders in practice. In 2019, the number of applications lodged at a border
post reached 7,014 and 2,164 at a CIE, but significantly dropped in 2020 due to the pandemic:3%°
throughout the year, 1,704 persons applied for asylum at border posts, while 776 people applied at CIEs.
Border procedures represented around 6% of the total caseload of the Office for Asylum and Refuge
(OAR) in 2019, and around 2.53% in 2021. This low number is indicative of the obstacles faced by asylum
seekers in accessing the procedure at the border and the issues of push-backs (see Access to the territory
and push backs).

355 Land borders in this case mainly refers to the Ceuta and Mellila borders as well as CIEs, as all applicants held
in CIEs are subject to a border procedure.

356 See e.g. Audiencia Nacional, Decision SAN 1908/2019, 23 May 2019; SAN 1282/2019, 13 February 2019.

357 Audiencia Nacional, Decision SAN 1780/2017, 24 April 2017. CEAR, Espafia comienza el afio exigiendo
visado de transito a las personas de Yemen, 3 January 2020, available in Spanish at: https://cutt.ly/5rc3wl17.

358 Ministerio del Interior, ‘AVANCE de datos de proteccion internacional, aplicacion del Reglamento de Dublin y
reconocimiento del estatuto de apatrida. Datos provisionales acumulados entre el 1 de enero y el 31 de
diciembre de 2021’, available at: https://bit.ly/3vWg9gD.

359 OAR, Oficina de Asilo y Refugio, ‘Asilo en cifras 2019’, July 2020, available at: https://bit.ly/2PIG4eg.
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In 2019, for the first time, the Government had applied the border procedure to asylum seekers who
had.36° However, this had been applied only to two collective jumps that occurred in Ceuta in 2019, while
in Melilla the determination of the applicable procedure to such cases was arbitrary, i.e. the border and
regular asylum procedure were applied arbitrary to the different persons.®! This practice has not been
reported during 2020. This also likely to be due to the fact there were only a few attempts to jump over
the fences due to the COVID-19 pandemic. As previously indicated, the Asylum Law foresees the
application of the border procedure to asylum claims lodged at airports, maritime ports, land borders and
expulsion centres (CIE),3%? but it had never been applied before in such a situation.

It should also be noted that since January 2020, Spain started to require a transit visa for nationals
originating from Yemen.%%2 The measure is still in place as of April 2022. In addition, Spain requires such
a transit visa also for nationals from Palestine and Syria.*® In practice, this means that they cannot reach
Spain by plane and that their application is likely to be processed at airports.

Grounds for applying the border procedure

The aim of the border procedure is to assess whether an application for international protection is

admissible or inadmissible and whether the applicant should be granted access to the territory for the

purpose of the asylum procedure. As provided in Article 20(1) of the Asylum Act, applications can be

considered inadmissible on the following grounds:

(&) When another country is responsible under the Dublin 11l Regulation or pursuant to international
conventions to which Spain is party;

(b) The applicant is recognised as a refugee and has the right to reside or to obtain international
protection in another Member State;

(c) The applicant comes from a safe third country as established in Article 27 of Directive
2005/85/EC;

(d) The applicant has presented a subsequent application but with different personal data and
there are no new relevant circumstances concerning his or her personal condition or the
situation in his or her country of origin; or

(e) The applicant is a national of an EU Member State.

According to information shared by the Spanish authorities, the Dublin Il Regulation is not applied in
application lodged at Spanish border posts.

Nevertheless, in the border procedure, additional grounds to those mentioned under the Admissibility
Procedure are applied to establish the so-called reasons for denial of the application on the merits. In fact,
applications at borders can be denied as manifestly unfounded in the following circumstances:3%®

(&) The facts exposed by the applicant do not have any relation with the recognition of the refugee
status;

(b) The applicant comes from a Safe Third Country;

(c) The applicant falls under the criteria for denial or exclusion sent under Article 8, 9, 11 and 12 of
Asylum Act;

(d) The applicant has made inconsistent, contradictory, improbable, insufficient declarations, or that
contradict sufficiently contrasted information about country of origin or of habitual residence if
stateless, in manner that clearly shows that the request is unfounded with regard to the fact of
hosting a founded fear to be persecuted or suffer serious harm.

360 El Diario, El Gobierno aplica por primera vez en Ceuta el procedimiento exprés para rechazar el asilo tras el dltimo
salto, 17 September 2019, available in Spanish at: https:/cutt.ly/feJB1AT.

361 CEAR, Informe 2020. Las personas refugiadas en Espafia y en Europa, June 2020, available at:
https://bit.ly/2XvcNyl, 85.

362 Articles 21 and 25 Asylum Act.

363 CEAR, ‘Espafa comienza el afio exigiendo visado de transito a las personas de Yemen’, 3 Janaury 2020,
available in Spanish at: https://cutt.ly/5rc3wl7.

364 Information provided by Accem’s legal service on April 2022.

365 Article 21(2)(b) Asylum Act.
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Both in law and mostly in practice the border procedure therefore inevitably involves an examination of
the facts presented by the applicant for substantiating his or her request for international protection.

This element leaves a high level of discretion in the decision making of the competent authority on the
admission of the application, as it does not state the criteria for which allegations should be judged as
inconsistent, contradictory or improbable. In addition, it should be kept in mind that this assessment is
made in very short time limits, compared to the regular procedure. However, the Audiencia Nacional has
stressed in 2017 that an asylum application cannot be rejected on the merits in the border procedure
unless it is manifestly unfounded. In that respect, a claim is not manifestly unfounded where it is not
contradicted by country of origin information or where UNHCR has issued a positive report supporting the
granting of protection.36®

If the application is allowed, the person can enter the territory and the application is processed through
an urgent procedure (3 months - see section on Regular Procedure: Fast-Track Processing) where the
application has been lodged at a Detention centre for foreigners (CIE), and through the ordinary procedure
(6 months) if the application has been lodged at a border post.

Time limits

The border procedure foreseen under Spanish Asylum Act is characterised by its strict time limits, which
cannot exceed 4 days for a first instance decision and another 4 days for appeals. Similarly to all asylum
requests, the only authority in charge of the admissibility decision is the Ministry of Interior. The decision
on admissibility must be notified within 4 days from the lodging of the application,*®” and the applicant has
2 days to ask for a re-examination of the application in case the latter was denied or not admitted. Once
again, the answer to the re-examination will have to be notified within another 2 days.3% Article 22 of the
Asylum Act states that the applicant must remain in the ad hoc dedicated facilities during the admissibility
assessment of his or her asylum claim at the border (see Place of Detention).36°

The 4-days’ time limit for the OAR to issue its decision can be extended to 10 days by the Ministry of
Interior on the basis of a reasoned decision if UNHCR so requests.®”? This applies to cases where the
Ministry of Interior intends to reject the application from examination considering that the applicant falls
under one of the reasons for exclusion or denial from protection within the Asylum Act.37!

In 2017, the OAR started applying the criteria set by the Audiencia Nacional concerning the appropriate
counting of the deadline established by the Asylum Act for completing the border procedure. In several
rulings, the Court decided that these deadlines had to be computed as 96 hours from the moment the
application is made,®"? and not in working days i.e. excluding weekends as the OAR had been doing since
summer 2015. The situation prior to the ruling had led to longer periods of detention of asylum seekers in
border facilities.

The OAR has reported that the average of the length of the border procedure, including appeal
proceedings, is 8 to 10 days.3”® When these set time limits are not respected, the application will be
channelled in the regular procedure and the person will be admitted to the territory. This situation has

366 Audiencia Nacional, Decision SAN 1179/2017, 17 March 2017. On the importance of UNHCR reports, see
also Supreme Court, Decision STS 3571/2016, 18 July 2016; Audiencia Nacional, Decision SAN 335/2017, 3
February 2017.

367 Article 21(2) Asylum Act.

368 Article 21(4) Asylum Act.

369 Ombudsman, Recomendacion a la Secretaria General de Inmigracion y Emigracion para adoptar las medidas
gue procedan para prestar un servicio de asistencia social a los solicitantes de asilo en el puesto fronteriz, 7
October 2015, available in Spanish at: http:/bit.ly/1QCeRaH.

870 Article 21(3) Asylum Act.

871 Article 21(3) Asylum Act.

arz Audiencia Nacional, Decision SAN 66/2017, 24 January 2017; Audiencia Nacional, Decision SAN 2366/2017,
5 June 2017; Supreme Court, Decision STS 498/2017, 16 February 2017.

313 Information provided by the OAR, 14 September 2020.
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occurred frequently during 2017 and 2018 due to capacity shortages in OAR following the rise in asylum
applications in Spain. However, this practice does not seem to have continued in 2019, 2020 and in 2021.

Quality of the procedure

Applications at borders and in CIE are, in general, likely to be refused or dismissed as inadmissible
compared to applications made on the territory, thus increasing the vulnerability of applicants concerned.
This fact has been highlighted by several organisations in Spain,®* who denounce the low number of
admissions in border procedure compared to the regular procedure, and has also been supported by the

jurisprudence of the Supreme Court.>®

In the last years, the following decisions were issued by the Office for Asylum and Refuge (OAR):

Outcome of the border procedure in Spain:

2015-2019
8000
6000
3,794
4000 6,208 5,082 5,201
2000 2,548 .
o esm 1536 1,066 1317
2015 2016 2017 2018 2019
M Inadmissibility decisions Admission to the territory

Source: Office for Asylum and Refuge (OAR), Information provided on 14 September 2020.

The graph above indicates that up until 2018, the large majority of applicants channelled into the border
procedure were granted access to the territory in order to carry out the asylum procedure. Nevertheless,
there has been an important increase in inadmissibility decisions doubling from 1,317 in 2018 to 3,220 in
2019. Taking into consideration the number of third country nationals refused access to the territory at the
Spanish external borders, which amounted to 493,455 cases in 2019, it can be concluded that access to
the territory for the purpose of the asylum procedures remains very difficult in practice. Several Spanish
organisations have denounced the low number of admissions in border procedures compared to the
regular procedure.®® The Supreme Court also clarified that the inadmissibility can be decided only in
consideration of formal and objective grounds, as opposed to an analysis and assessment of the specific
elements and reasons that surround the asylum application.®””

Information on the outcome of border procedure for 2021 was not available at the time of writing of this
report.

374 CEAR, Las personas refugiadas en Espafia y Europa 2015, Capitulo IV: La admision a tramite, available at:
http://bit.ly/1JZFqai.

875 Supreme Court, Decision 4359/2012, 22 November 2013, available in Spanish at: http://bit.ly/21zAFty.

376 CEAR, Las personas refugiadas en Espafia y Europa 2015, Capitulo IV: La admision a tramite, 2015.

an Supreme Court, Decision 4359/2012, 22 November 2013.
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4.2. Personal interview

Indicators: Border Procedure: Personal Interview
[] Same as regular procedure

1. Is a personal interview of the asylum seeker in most cases conducted in practice in the border

procedure? X Yes [ ] No
% If so, are questions limited to nationality, identity, travel route? [ ] Yes [X] No
+ If so, are interpreters available in practice, for interviews? X Yes [ ] No

2. Are interviews conducted through video conferencing? [] Frequently [X] Rarely [ ] Never

The personal interview at border points is carried out by police officers, as is generally the case in the
Regular Procedure: Personal Interview. OAR officers may request, however, to conduct a second
interview with the asylum seeker if they deem it necessary.®® In practice, an additional interview is
conducted in cases where there are doubts or contradictions resulting from the first interview or from the
documentation submitted. If everything seems clear, however, the OAR caseworker can examine the
application and take a decision on the merits solely on the basis of the interview that has been conducted
with police offices.

Procedural safeguards for the interview are the same concerning the presence of interpreters, gender
sensitivity and so forth.

4.3. Appeal

Indicators: Border Procedure: Appeal
[] Same as regular procedure

1. Does the law provide for an appeal against the decision in the border procedure?

X Yes ] No
% Ifyes, isit [ 1 Judicial X Administrative
% If yes, is it automatically suspensive X Yes [] Some grounds [] No

4.3.1. Request for re-examination (re-examen)

The border procedure foresees the possibility to ask for the re-examination (re-examen) of the application
for international protection when the latter has been declared inadmissible or rejected from examination
(‘denegar la solicitud’). This type of administrative appeal is only foreseen in the context of border
procedures. The request for re-examination has automatic suspensive effect and must be requested in
front of the Minister of Interior within 2 days from the notification of the decision to the applicant.3® The
National High Court has clarified that this time limit must be calculated in hours rather than in working
days.380

In May 2019, the Supreme Court provided clarity on the effects of submitting a re-examination of an
asylum claim to another authority as well as on the calculation of time limits, i.e. as of when the time limit
of 2-days starts to run. As regards the competent authority, the Supreme Court noted that the Asylum Act
does not indicate where re-examination requests should be filed. It therefore ruled that the general rules
and guarantees applicable to the administrative procedure under the general Spanish Administrative
Procedures Law applied to such cases. This means that the application for re-examination does not have
to be filed where the applicant lodged an asylum claim and that it can be filed at any registry or public

878 Article 17 Asylum Act.
879 Article 21(4) Asylum Act.
380 Audiencia Nacional, Decision SAN 2591/2017, 8 June 2017; Decision SAN 2960/2017, 30 June 2017.
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office of the Ministry of Interior. Moreover, the Court stated that the calculation of the two-day deadline
starts at the moment of receipt by the competent authority of the request for re-examination.38*

The re-examination is performed under the direction of the lawyer, without the presence of any officer.
There is no time limit beyond the referral within 48 hours from the notification.

Through this procedure, it is possible to incorporate new arguments, new documentation and even new
allegations, other than those expressed in the application (even though it is a good idea to explain the
reasons for this change of allegations, as well as the late addition of other documents to the record).
However, it is not possible to provide further clarifications on statements expressed in the application. The
notice of review therefore consists of an extension of allegations that detail and clarify those aspects that
are not clear in the initial application, with particular emphasis on the facts and information from the
country of origin that have been queried.

Available figures on the requests for re-examination seem to indicate a low chance of success rate:

Requests for re-examination in border procedures: 2015-2019

2,591
544 761
344
L3845 | - 288 339 265
2015 2016 2017 2018 2019
= Re-examination accepted Re-examination rejected

Source: OAR.

Out of 2,856 requests for re-examination lodged in 2019, only 265 were successful, indicating a success
rate of approximately 10%. Statistics on the years 2020 and 2021 were not available at the time of writing
of this report.

4.3.2. Onward judicial appeals

Against the decision to dismiss the re-examination, which would exhaust administrative channels for
appeal, the applicant can lodge a judicial appeal (Recurso contencioso-administrativo). In the case of an
inadmissibility decision, the applicant may submit a judicial appeal before the central courts (Juzgados
centrales de lo contencioso). Conversely, in the case of rejection on the merits, the judicial appeal will
have to be presented before the National Court (Audiencia Nacional). In practice, the first type of appeal
will be denied in the vast majority of cases, for which the second should be considered more effective.

In these second-instance appeals, no automatic suspensive effect is applicable. Instead, interim
measures will have to be taken to avoid the removal of the applicant.

Organisations working with migrants and refugees criticise this latter element, as it represents an
additional obstacle faced by international protection seekers detained at the border posts and in CIE to

381 Spanish Supreme Court, Decision STS 1682/2019, 27 May 2019, available in Spanish at:
https://cutt.ly/he9AzAZ.
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accessing effective judicial protection. The tight deadlines foreseen in the border procedure, and on the
other hand the fast execution of removals and forced return once admission is refused, represent an
obstacle in practice to filing a judicial appeal.

4.4. Legal assistance

Access to free legal assistance in the border procedure is mandatory and guaranteed by law.3%? As
opposed to the regular procedure, applicants for international protection are thus always assisted by a
lawyer during their interviews with the border police and the OAR in the context of border procedures, as
well as during appeal proceedings. The National High Court (Audiencia Nacional) further held that the
mandatory nature of legal assistance at the border entails an obligation to offer legal aid to the applicant
that is in the process of lodging the application for international protection, even if he or she does not ask
for it or rejects it.38 The same rules as in the Regular Procedure: Legal Assistance apply. The Asylum
Act provides reinforced guarantees in this context, however, as it states that legal assistance is mandatory
for applications lodged at the border.38

The main obstacles regarding access to legal assistance in practice concern cases of applications at
borders, notably in the Ceuta and Melilla border control checkpoints. In fact, there are several reported
cases concerning refusal of entry, refoulement, collective expulsions and push backs at the Spanish
borders.38 Obviously, during these illegal operations that do not assess on a case-by-case the need of
international protection of the person, legal assistance is not provided. Although UNHCR and other
organisations denounce these practices, asylum seekers, and mostly Sub-Saharan nationals who try to
cross land borders without permit, are victims thereof.

As discussed in Access to the Territory, obstacles to effective legal assistance in points of disembarkation
have intensified in areas such as Almeria, Tarifa and Motril in 2017. Access to legal assistance has
improved, with some Bar Associations issuing specific guidance in this regard. In 2020, the increase of
arrivals to the Canary Islands has posed many challenges in terms of legal assistance. There are
different organisations providing legal assistance to migrants and asylum seekers in the different islands
belonging to the archipelago of the Canary Islands (i.e., CEAR, Accem, Spanish Red Cross, Caritas,
Fundacién Cruz Blanca, etc.). In addition, the Service for Equal Opportunities and Gender Violence of the
town hall of Gran Canaria provides legal counselling; similar support is offered by the seven Commissions
for Free Legal Aid of the Government of the Canary Islands, which also offer support and counselling on
the asylum procedure.3

As regards the provision of legal assistance at Madrid Barajas Airport, the main concerns relate to
private lawyers, i.e. the lack of specialisation in asylum-related issues and paid services; since asylum
seekers have the right to free legal aid provided by NGOs or Bar Associations. CEAR has a team of
lawyers assisting asylum seekers at the Madrid Barajas Airport.

Difficulties in the provision of effective legal assistance are also caused by the tight deadlines foreseen in
the procedure at borders and in CIE, and on the other hand the fast execution of removals and forced
return once admission to the procedure is refused.

Another important element to bear in mind relates to the absence of legal assistance at the external
borders. This does not necessarily concern persons who have been channelled into the border procedure,
but rather the thousands of persons who have no access thereto as they are being pushed-back and/or
refused entry at the border. Concerns have been expressed in this regard by UNHCR, and in 2019 the

382 Article 16(2) Asylum Act, citing Article 21.

383 Audiencia Nacional, Decision SAN 5389/2017, 28 December 2017.

384 Article 16(2) Asylum Act, citing Article 21.

385 El Pais, ‘Why Spain is not an option for Syrian refugees seeking a new life’, 29 May 2015, available at:
http://bit.ly/1Q8IUK7.See also ECtHR, N.D. and N.T. v. Spain, Applications No 8675/15 and 8697/15,
Judgment of 3 October 2017.

386 Information provided by Accem-Tenerife on April 2022.
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NGO CEAR further highlighted the issue of the lack of legal assistance for people who arrived by sea.3®’
Legal assistance in this context is undermined by obstacles such as the lack of information for newly
arrived persons and the lack of possibility to access a lawyer.

5. Accelerated procedure

The Asylum Act foresees an urgent procedure, which is applicable inter alia on grounds transposing the
predecessor of Article 31(8) of the recast Asylum Procedures Directive. However, since it does not entalil
lower procedural guarantees for the applicant, the urgent procedure is more accurately reflected as a
prioritised procedure rather than an accelerated procedure. For more information, see Regular Procedure:
Fast-Track Processing.

D. Guarantees for vulnerable groups

1. Identification

Indicators: Special Procedural Guarantees

1. Isthere a specific identification mechanism in place to systematically identify vulnerable asylum
seekers? [] Yes [] For certain categories [X] No

7

«» If for certain categories, specify which:

2. Does the law provide for an identification mechanism for unaccompanied children?

X Yes 1 No

The Asylum Act does not provide a specific mechanism for the early identification of asylum seekers that
are part of most vulnerable groups. Article 46(1) of the Asylum Act makes specific reference to vulnerable
groups when referring to the general provisions on protection, stating that the specific situation of the
applicant or persons benefiting from international protection in situations of vulnerability, will be taken into
account, such in the case of minors, unaccompanied children, disabled people, people of advanced age,
pregnant women, single parents with minor children, persons who have suffered torture, rape or other
forms of serious violence psychological or physical or sexual, and victims of human trafficking.

1.1. Screening of vulnerability

In these cases, the Asylum Act encourages the adoption of necessary measures to guarantee a
specialised treatment to these groups. These provisions, however, do not really concern procedural
arrangements. Instead, the law makes a reference to protection measures and assistance and services
provided to the person.3® In addition, due to the lack of a Regulation on the implementation of the Asylum
Act to date, Article 46, as other provisions, is not implemented in practice.

Early risk assessment and other types of vulnerability identification in practice are conducted by asylum
officers or police officers during the conduct of the asylum interview with the applicant, or by civil society
organisations that provide services and assistance during the asylum process and within asylum reception
centres. In addition, the increase in the number of asylum seekers since 2017 has exacerbated difficulties
in the identification of vulnerabilities. The OAR does not collect disaggregated statistics on vulnerable
groups.

The role of UNHCR should also be highlighted, as it plays an important consultative role during the whole
asylum process. Under the Asylum Act, all registered asylum claims shall be communicated to the UN
agency, which will be able to gather information on the application, to participate in the applicant’s
hearings and to submit reports to be included in the applicant’s record.®° In addition, UNHCR takes part

87 CEAR, La odisea de solicitar asilo en fronteras espafiolas, 15 October 2019, available in Spanish at:
https://bit.ly/3tnjoty.

388 Article 46(2) Asylum Act.

389 Articles 34-35 Asylum Act.
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in the Inter-Ministerial Commission of Asylum and Refuge (CIAR), with the right to speak but not to vote,
playing a central role in the identification of particular vulnerabilities during the decision-making process.

Moreover, UNHCR’s access to asylum seekers at the border, in CIE or in penitentiary facilities enables
the monitoring of most vulnerable cases considering procedural guarantees. These are crucial places for
the identification of most vulnerable profiles due to the existing shortcomings and limitations that asylum
seekers face in accessing to legal assistance. In asylum claims following the urgent procedure and in the
case of an inadmissibility decision on border applications, UNHCR is able to request an additional 10
days term to submit a report to support the admission of the case.

The framework of Migrant Temporary Stay Centres (CETI) in Ceuta and Melilla might be regarded as a
missed opportunity for early identification of vulnerable profiles within mixed migration flows. These
centres manage the first reception of undocumented newly arrived migrants and non-identified asylum
seekers, before they are transferred to the Spanish peninsula. For this reason, CETI could provide an
opportunity for the establishment of a mechanism of early identification of most vulnerable collectives.
NGOs and UNHCR who work in the CETI try to implement this important task, but the limited resources,
frequent overcrowding of the centres and short-term stay of the persons prevent them from effectively
doing so.

The lack of a protocol for the identification and protection of persons with special needs in CETI has
always been criticised and continues to be a concern in 2021. Vulnerable groups such as single women,
families with children, trafficked persons, LGBTI+ people, and religious minorities, cannot be adequately
protected in these centres.® In addition, it is stressed that such factors of vulnerability, coupled with
prolonged and indeterminate stay in the CETI, has a negative influence on the mental health of residents
and serious personal consequences. The persistent claim by many NGOs and other stakeholders is that
those identified as being vulnerable should be quickly transferred to mainland in order to access protection
in more adequate facilities.

As regards sea arrivals, identification of vulnerabilities should in principle be carried out in the CATE
where newly arrived persons are accommodated (see Access to the Territory). This is not the case in
practice, however, UNHCR and CEAR in an implementing partner role started a project in August 2018,
aimed at supporting authorities in the identification of persons arriving by boat in Andalucia.®** More
specifically, the teams of both organisations are in charge of providing legal information to persons arriving
by boat, as well as detecting persons with vulnerabilities and special needs i.e. asylum seekers, children,
trafficked persons, etc. Also, Save the Children started to deploy teams of professionals in some parts of
the coast of Andalucia, in order to monitor sea arrivals, especially in relation to children. In particular,
since 2018, the organisation works with migrant and refugee children arriving by boat to Algeciras, Almeria
and Malaga providing child-friendly spaces and counselling. The organization also has a child friendly
space at the land border in Melilla since 2014.3%2

In relation to persons with disabilities, UNHCR and the Spanish Committee of Representatives of Persons
with Disabilities (Comité Espafiol de Representantes de Personas con Discapacidad — CERMI)
underlined the importance of reinforcing guarantees for disabled asylum seekers and refugees. The
organisations announced that they are preparing guidelines in order to assist persons with disabilities in
the context of the international protection procedure from a human rights perspective.®*® Guidelines to
guarantee equal treatment and no discrimination of asylum seekers, statelessness applicants, refugees
and stateless people with disabilities were published in May 2021.3%

390 CEAR, Informe 2020, Las personas refugiadas en Espafia y en Europa, June 2020, available in Spanish at:
https://bit.ly/3nyl3bM, 89.

91 CEAR, ‘CEAR y ACNUR se unen para facilitar la identificacion de refugiados en costas’, 14 August 2018,
available in Spanish at: https://bit.ly/2MiPNQn.

392 Information provided by Save the Children, 1 April 2020.

393 Servimedia, Acnur y Cermi coinciden en reforzar la perspectiva de discapacidad en las situaciones de
proteccion internacional, 15 December 2020, available in Spanish at: https://bit.ly/39sBkiB.

394 Comité Espafiol de Representantes de Personas con Discapacidad — CERMI, ‘iTengo derechos humanos!
Garantias para la igualdad de trato y no discriminacion de las personas refugiadas, apatridas y solicitantes
de asilo y apatridia con discapacidad’, May 2021, available at: https:/bit.ly/3HWmRp4.
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Positive developments reported in 2020 regarding identification of vulnerabilities relate to the fact that the
OAR now considers Female Genital Mutilation as an indicator for gender persecution, that LGTBQI+
cases are better assessed (especially those of Sub-Saharan asylum applicants), and that there has been
an increase in recognition of a form of international protection to Moroccan women victims of gender-
based violence. Such positive aspects continued to be registered in 2021.

Human trafficking victims

Major shortcomings regard victims of trafficking. Despite the adoption of two National Plans against
Trafficking of Women and Girls for the purpose of Sexual Exploitation,3®® and of a Framework Protocol on
Protection of Victims of Human Trafficking,3°¢ aiming at coordinating the action of all involved actors for
guaranteeing protection to the victims, several obstacles still exist. The fight against trafficking is focused
on girls and women trafficked for the purpose of sexual exploitation. In addition, not only is early
identification of victims of trafficking very difficult, and their assistance and protection still challenging, but
they also face important obstacles in obtaining international protection. The low number of identified
victims of trafficking who have been granted refugee status in Spain highlights this fact. The first
successful asylum claim on trafficking grounds was reported in 2009.

A report published by Accem in November 2019 underlined that the identification of trafficked persons is
one of the main challenges existing in Spain, and that the procedure relies inter alia on the auto-
identification by the victim as well as on his or her collaboration to the investigation and prosecution of the
crime.?%” Moreover, a report published by CEAR-Euskadi in June 2019 acknowledges that improvements
have been made since 2016 in the granting of international protection to trafficked persons thanks to a
change of policy of the OAR, but the NGOs estimates that the recognition rate is still too low considering
the dimension of the phenomenon in Spain.3%

In order to improve the identification and referral of trafficked persons at the Madrid Barajas Airport, the
Directorate-General for Integration and Humanitarian Assistance of the Ministry of Inclusion, Social
Security and Migration signed the adoption of a specific procedure in October 2019, together with the
State Delegation for Gender Violence of the Ministry of the Presidency, Relation with the Parliament and
Equality.®®® The new procedure foresees a collaboration framework with five NGOs working in the
reception of asylum seekers and in the detection of - and assistance to - trafficked persons. The aim is to
foster and guarantee a swift access to adequate support services, before and independently from their
formal identification as victims of human trafficking. The NGOs participating to the procedure are the
Spanish Red Cross, Proyecto Esperanza-Adoratrices, Association for the Prevention, Rehabilitation and
Care for Women Prostituted (APRAMP), Diaconia and the Fundacion Cruz Blanca. The initial idea was
to extend the pilot project to other Spanish airports in the future, e.g. in Barcelona and Malaga. However,
as of the end of 2020 and according to available information, the Protocol has not been extended so far.4®

Moreover, at the end of October 2019, the NGO CEAR reported that, despite being detected as victims
of human trafficking by a specialised NGO at the Madrid airport, and despite the recommendations of the
Spanish Ombudsman to avoid their repatriation due to the risks they could face, two young Vietnamese

395 Ministry of Health, Social Services and Equality, Plan Integral De Lucha Contra La Trata De Mujeres Y Nifias
Con Fines De Explotacion Sexual, 2015-2018, available in Spanish at: https://bit.ly/2E3Moks.

396 Framework Protocol of 2011 against trafficking (“Protocolo Marco de Proteccion de las Victimas de Trata de
Seres Humanos”), available in Spanish at: http://bit.ly/1S8FPud.

397 Laura Carrillo Palacios and Teresa De Gasperis (Accem), ‘La otra cara de la trata’, November 2019, available
in Spanish at: https://cutt.ly/htwldsc.

398 CEAR-Euskadi, ‘Retos en el avance hacia una proteccion de las mujeres y nifias en situacion de trata en
Euskadi desde un enfoque de proteccion internacional’, June 2019, available in Spanish at:
https://cutt.ly/htegGrh.

399 Ministerio de Trabajo, Migraciones y Seguridad Social, ‘El Gobierno pone en marcha un procedimiento de
derivacion de potenciales victimas de trata de seres humanos en el aeropuerto de Barajas’, 15 October 2019,
available in Spanish at: https://cutt.ly/Xe79s1H.

400 Information provided by Fundacién Cruz Blanca, 11 January 2021.
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girls had been returned back to their home country.®* The Spanish Ombudsman further reported in its
Annual Report of 2019, published in 2020, that despite the existence of such Protocols, the Commissariat-
General of Foreigners and Borders never activated the procedure foreseen in order to identify and protect
presumed trafficked persons in 2019.4%2,

In its 2020 report, the NGO CEAR expresses concerns about the change of criteria in detecting trafficked
persons in need of international protection at Madrid-Airport by the National Police, as well as regarding
the fact that almost all applications of international protection lodged by presumed trafficked persons are
rejected by the OAR.403

Concerns about the identification of trafficked persons and the need for more proactive detection of victims
of trafficking among asylum seekers and migrants in an irregular situation have been highlighted by
relevant international organisations, such as the Council of Europe Special Representative on Migration
and Refugees,*** and the Council of Europe Group of Experts on Action against Trafficking in Human
Beings (GRETA).% They also stressed the need of providing the staff working in CETI with training on
the identification of victims of trafficking in human beings and their rights.

The Spanish Network against Trafficking in Persons (Red Espafiola contra la Trata de Personas) and the
Spanish Ombudsman agree on the fact that this is due to a malfunctioning of the protection system
because the victims, after being formally identified by Spanish security forces, are given a residence
permit based on provisions of the Aliens Act, instead of taking into consideration their possible fulfiiment
of the requirements for refugee status. The latter would of course guarantee greater protection to victims
of trafficking.

The situation and the OAR’s attitude on this topic have started to change from the last months of 2016
and January 2017. In that period, 12 sub-Saharan women and their children were granted international
protection.*°® Since then, the criteria adopted by the OAR have changed and the Office considers Nigerian
women a “particular social group” according to the refugee definition, thus possible beneficiaries of
international protection due to individual persecution connected to trafficking. This continues to be
positively observed since then; the OAR also granted asylum to a Colombian man victim of trafficking in
2021.

In April 2021, the Government launched a public consultation for the adoption of a law on trafficking,
focusing on the sexual exploitation of women and girls.4°7

During the World Day against Trafficking in Persons, the Spanish Ombudsman called for an improvement
of the protocols to identify trafficked persons, also stressing the necessity to realise specific trainings
focusing on interviewing presumed trafficked persons within the asylum procedure.*%

401 CEAR, ‘La devolucion de dos jovenes vietnamitas, un clamoroso paso atras contra la trata’, 31 October 2019,

available at: https://cutt.ly/HrcUVO0Z.

402 Defensor del Pueblo, Informe Anual 2019. Volumen | — Informe de Gestion, 2020, available in Spanish at:
https://cutt.ly/njaEHwL, 218.

403 CEAR, Informe 2020. Las personas refugiadas en Espafia y en Europa, June 2020, available in Spanish at:
https://bit.ly/3ny30aG, 81.

404 Council of Europe, Report of the fact-finding mission by Ambassador Tomas$ Bocek, Special Representative
of the Secretary General on migration and refugees, to Spain, 18-24 March 2018, SG/Inf(2018)25, 3
September 2018.

405 GRETA, Report concerning the implementation of the Council of Europe Convention on Action against
Trafficking in Human Beings by Spain — Second Evaluation Round, GRETA(2018)7, 20 June 2018, available
at: https://bit.ly/2RzTKCW.

406 CEAR, ‘Espafia empieza a reconocer el derecho de asilo a las victimas de trata’, 16 January 2017, available
in Spanish at: https:/goo.gl/NZDQcf.

407 Ministerio de Igualdad, ‘Consulta publica previa a la elaboracion de un proyecto normativo consistente en una

ley integral contra la trata’, April 2021, available at: https://bit.ly/34IxXT3S.

Europa Press, ‘El Defensor del Pueblo pide mejorar los protocolos para la identificacion de las victimas de

trata’, 29 July 2021, available at: https://bit.ly/3t7aan7.

408
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In December 2021, the Minister of Interior adopted the National Strategic Plan on Trafficking in Human
Beings and Explotation for the period 2021-2023, aimed at guaranteeing adequate protection and
assistance to all victims of trafficking and exploitation.*®® The Plan makes reference to the Asylum Act,
specifically for what concerns the differential treatment foreseen by Article 46 for certain groups — among
which trafficking victims - in the asylum procedure. Additionally, the plan addresses the topic of
international protection needs as regards certain trafficked persons.

Another relevant instrument adopted in the same month is the ‘National Action Plan against Forced
Labour: compulsory labour relations and other forced human activities’.*'® Even though it does not
explicitly refer to asylum, the Action Plan represents an important step forward in tackling forms of
trafficking different from trafficking for sexual purposes, and in addressing all victims.

In 2021, the Group of Experts on Action against Trafficking in Human Beings (GRETA) of the Council of
Europe started its third evaluation round of the implementation of the Council of Europe Convention on
Action against Trafficking in Human Beings by Spain. The country visit will be carried out in 202241

1.2. Age assessment of unaccompanied children

A specific Protocol regarding unaccompanied children was adopted in 2014 in cooperation between the
Ministries of Justice, Interior, Employment, Health and Social Services and of Foreign Affairs along with
the Public Prosecutor (Fiscalia General), which aims at coordinating the actions of all involved actors in
the Spanish framework in relation to unaccompanied children.**? It should be highlighted that, due to the
territorial subdivision of competences, the Protocol only represents a guidance document for all actions
involving unaccompanied minors, which aims at being replicated at lower regional level. In fact, children-
related issues fall within the competence of the Autonomous Regions between which governance is
divided in Spain.

The Protocol sets out the framework for the identification of unaccompanied children within arrivals at sea
and defines the procedure that should be followed for the conduct of age assessment procedures in case
of doubts about the age of the minor.

It establishes that children’s passports and travel documents issued by official authorities have to be

considered as sufficient evidence of the age of the person,*® but it also sets out the exceptions to this

rule and the cases in which the child can be considered undocumented, and accordingly be subjected to

medical age assessment. These circumstances are the following:

(&) The documents present signs of forgery or have been corrected, amended, or erased;

(b) The documents incorporate contradictory data to other documents issued by the issuing country;

(c) The child is in possession of two documents of the same nature that contain different data;

(d) Data is contradictory to previous medical age assessments, conducted at the request of the public
prosecutor or other judicial, administrative or diplomatic Spanish authority;

(e) Lack of correspondence between the data incorporated into the foreign public document and the
physical appearance of the person concerned,;

() Data substantially contradicts circumstances alleged by the bearer of the document; or

409 Gobierno de Espafa, Presidencia del Gobierno, ‘Interior presenta el Plan Estratégico Nacional contra la Trata
y la Explotacion de Seres Humanos 2021-2023’, December 2021, available at: https://bit.ly/35t9u2k.

410 Boletin Oficial del Estado (BOE), ‘Resolucion de 20 de diciembre de 2021, de la Secretaria de Estado de
Empleo y Economia Saocial, por la que se publica el Acuerdo del Consejo de Ministros de 10 de diciembre de
2021, por el que se aprueba el Plan de Accién Nacional contra el Trabajo Forzoso: relaciones laborales
obligatorias y otras actividades humanas forzadas’, 20 December 2021, available at: https://bit.ly/3hdxY22.

411 GRETA - Group of Experts on Action against Trafficking in Human Beings, ‘Reply from Spain to the
Questionnaire for the evaluation of the implementation of the Council of Europe Convention on Action against
Trafficking in Human Beings by the Parties. Third evaluation round. Thematic focus: Access to justice and
effective remedies for victims of trafficking in human beings. Reply submitted on 5 October 2021’, available
at: https://bit.ly/3wOwOLDb.

412 Framework Protocol of 13 October 2014 on actions relating to foreign unaccompanied minors, available in
Spanish at: http://bit.ly/IWQ4h4B.

413 Chapter Il, para 6 Protocol on Unaccompanied Minors.
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(g) The document includes implausible data.

Concerning the fourth condition relating to previous age assessments, it is important to note that these
age determination tests are not precise and make an estimation of the date of birth of the young migrant,
which would imply cases where the two dates of birth would never coincide. In those cases, the Protocol
would justify the application of a second age assessment test and the non-consideration of the officially
issued document of the person.

Medical methods and consideration of documentary evidence

Under Article 35(3) of the Aliens Act, the competence to decide on the application of medical tests aimed
to remove the doubts about the majority or minority of age of undocumented children is exclusive of the
Public Prosecutor's Office. The medical assessment foresees the application of X-ray tests to assess the
maturity of the minor’s bones.

When the medical test has been performed, the age of the person will match with the lower value of the
fork; the day and month of birth will correspond to the date in which the test has been practiced.

These tests have resulted in very problematic age determinations and have attracted many criticisms from
international organisations,** NGOs, academics, as well as administration officers and the Spanish
Ombudsman.**® The main concerns regard the inaccurate nature of the tests, their ethnic irrelevance
mainly due to the lack of professionals’ medical knowledge on the physical development of non-European
minors, the lack of provision of information to the minor on how tests work and on the whole procedure.
In addition, it has been proven by several documents that, while these tests limit children’s access to their
dedicated protection system, they do not limit adults’ access to the minors’ system.#® The most criticised
aspect of the practical application of the tests for the determination of age is the lack of legislative
coherence and the excessive discretion of the authorities.

The Law on the protection of children from violence adopted in 2021 establishes the obligation to apply
the presumption of minor age when age cannot be determined, and that integral nudes, genital
explorations or other invasive examinations cannot be carried out under any circumstances.*!’

The provisions of the Protocol do not follow the recent Spanish Supreme Court ruling, which has provided
clarification and the right interpretation of Article 35 of Aliens Act, which provides that “in case it is not
possible to surely assess the age, tests for age determination can be used”.*8

In this judgment, the Supreme Court ruled that, when the official documentation of the minor states the
age minority, the child must be sent to the protection system without the conduct of medical tests. In the
cases when the validity of the documentation is unclear, the courts will have to assess with proportionality
the reasons for which the mentioned validity is questioned. In that case, medical tests can be conducted
but always bearing in mind that the doubts based on the physical aspects of the minor must be read in
his or her favour. In the same way, documented unaccompanied minor migrants cannot be considered
undocumented if they hold an official document issued by their country of origin. As said above, this latter
aspect is contradicted by the Protocol.

414 For a critique by the United Nations High Commissioner for Human Rights (OHCHR), see El Diario, ‘La
desproteccion de los menores migrantes solos en Espafa’, 17 February 2016, available in Spanish at:
http://bit.ly/1PVIXge. See also Save the Children Spain, Menores no acompafados: Informe sobre la situacion
de los menores no acompafiados en Espafia, 2005, available in Spanish at: http://bit.ly/1peTpmj.

415 Ombudsman, Determinacion edad presunta menor de edad, 10 May 2017, available in Spanish at:
http://bit.ly/2DvtDBW.

416 Clara Isabel Barrio Lema, Maria José Castafio Reyero and Isabel Diez Velasco, Instituto Universitario de
Estudios sobre Migraciones, Universidad Pontificia Comillas, ‘Colectivos vulnerables en el sistema de asilo’,
December 2019, available in Spanish at: https://cutt.ly/3r13JP5.

417 Diario La Ley, ‘La nueva ley de la infancia prohibe los desnudos integrales a menores migrantes para
determinar su edad’, 13 May 2021, available at: https:/bit.ly/3i7tsCM.

418 Supreme Court, Judgment No 453/2014, 23 September 2014, available in Spanish at: http:/bit.ly/1QD7YG;.
See EDAL summary at: http://bit.ly/1n400TM.
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The United Nations Committee on the Rights of the Child granted interim measures in cases concerning
medical age assessments of unaccompanied children in 2017.4'° In February 2019, the Committee
adopted a decision condemning Spain for the illegal practice and establishing the obligation to
compensate the applicant.*?°

On 27 September 2018, the Committee on the Rights of the Child issued an opinion in N.B.F. v. Spain,*!
providing relevant guidance on age assessment. In particular, it stressed that, in the absence of identity
documents and in order to assess the child’s age, states should proceed to a comprehensive evaluation
of the physical and psychological development of the child and such examination should be carried out
by specialised professionals such as paediatricians. The evaluation should be quickly carried out, taking
into account cultural and gender issues, by interviewing the child in a language he or she can understand.
States should avoid basing age assessment on medical examinations such as bone and teeth
examinations, as they are not precise, have a great margin of error, can be traumatic and give rise to
unnecessary procedures.

On 31 May 2019, the United Nations Committee on the Rights of the Child (UNCRC) decided in two
separate cases on age assessments conducted on unaccompanied children, A.L.*?? and J.A.B.,*% in
Spain, thus providing relevant elements on the age assessment procedure carried out by Spanish
authorities.*?*

In the case A.L. v. Spain, the Committee recalled that the determination of the age of a young person
claiming to be a minor is of fundamental importance, since the outcome determines whether that person
will be entitled to protection as a child and the rights that flow from this, or will be excluded from such
protection. With reference to General Comment No. 6, the Committee held that both physical appearance
and psychological maturity have to be taken into account and that the assessment must be based on
scientific criteria with consideration of the best interests of the child. In cases of uncertainty, the individual
should be given the benefit of the doubt, so that, in the case of a child, they are treated as such. With
regard to legal representation, the Committee held that the appointment of a legal guardian or a
representative is an essential guarantee during the age assessment process. The denial of access to
legal representation constitutes a violation of the right to be heard. In light of the above, the Committee
found a violation of both applicants’ rights under Articles 3 and 12 of the Convention on the Rights of the
Child.

In respect of J.A.B., the Committee held that Spain had failed to protect him against his situation of
helplessness, particularly given his high degree of vulnerability as a minor who is a migrant,
unaccompanied and ill. The Committee noted that this lack of protection occurred even after the author
submitted identity documents to the Spanish authorities confirming that he was a child. The Committee
considered that this constituted a violation of Articles 20 (1) and 24. The Committee further ruled that
Spain now has an obligation to avoid similar violations through ensuring age assessments are conducted
in conformity with the Convention, that the procedures take into account the documentation presented
and that legal representation is allocated.

419 OHCHR, Table of pending cases before the Committee on the Rights of the Child, available at:
https://bit.ly/2R00THz; EU Observer, ‘Spain turns its back on migrant children's rights’, 7 August 2017,
available at: http://bit.ly/2vaQG31.

420 El Pais, ‘La ONU reprende a Espafa por devolver en caliente a un menor’, 19 February 2019, available in
Spanish at: https://bit.ly/2TT6BNv; ECCHR, ‘Spanish practice of push-backs violates children’s rights’, 19
February 2019, available at: https://bit.ly/2Em007z.

421 Committee on the Rights of the Child, N.B.F. v. Spain, CRC/C/79/D/11/2017, 27 September 2018, available
in Spanish at: https://bit.ly/2RzNpXZ.

422 Committee on the Rights of the Child, A.L. v. Spain, CRC/C/81/D/16/2017, 31 May 2019, available at:
https://bit.ly/2NPuJzB.

423 Committee on the Rights of the Child, J.A.B. v. Spain, CRC/C/81/D/22/2017, 31 may 2019, available at:
https://bit.ly/2u02G3c.

424 See EDAL summay at: https:/bit.ly/2NN5u0X.
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During 2020, the Committee reiterated its concerns regarding age assessment procedures in Spain and
their violation of the UN Convention on the Rights of the Child.*? It affirmed that, in 14 cases assessed
and decided by the Committee, Spain failed to carry out a proper age assessment procedure. It also
recalled UNHCR’s information according to which the method (i.e. radiography) used in Spain presents a
margin of error of four years. In addition, the Committee underlined that identity documents, if available,
should be considered valid unless there is proof of the contrary, and that the best interests of the child
must be a primary consideration throughout the age determination process.

In 2021, once more the UN body condemned Spain for how age assessment are carried out and for
violating unaccompanied children rights, when obliging a girl to go under genital examination for assessing
her age.*?® The decision referred to the case of a 16-year-old Cameroonian girl who escaped forced
marriage and sexual abuses.

In practice, medical age assessment procedures are used as a rule rather than as an exception, and are
applied to both documented and undocumented children, no matter if they present official identity
documentation or if they manifestly appear to be minors; the benefit of the doubt is also not awarded in
practice. Children are also not given the benefit of the doubt if they present documentation with
contradictory dates of birth. In several cases in Madrid Barajas Airport in 2017, children with identity
documents stating their minority were registered as adults because they were travelling with a (false)
passport declaring them over the age of 18.4?” Children who are declared adults while their country of
origin documentation states they are children are expelled from both child and adult protection due to the
inconsistency between the age sets stated in their documentation. This practice persisted in 2020, and
many stakeholders continue to denounce it, in particular the organisation Fundacién Raices, which is also
one of the main applicants of cases both at national level and in front of the UN Committee on the Rights
of the Child.#%®

In a decision issued in June 2020, the Spanish High Court (Tribunal Supremo) reiterated the necessity to
ensure the validity of the documentation issued by Embassies and Consulates to children, in light of the
principles and guidance made by the UN Committee on the Rights of the Child on age-assessments in
Spain.*%®

With three decisions issued in May and June 2021, the Supreme Court (Tribunal Supremo) established
the validity of the documentation of the child’s country of origin to prove his/her minority of age, also when
it's posterior to the Public Prosecutor’'s decree establishing the majority, as far as the documentation is
not considered forged or manipulated. It is hoped that the jurisprudence set by the Supreme Court will
finally reverts the trend existing so far in Spain.*°

As underlined by Save the Children, the main difficulties for children arriving to Spain concern their
identification and age assessment and the detection of their vulnerability. Also, the presumption of minority
at entry points has proven to be difficult, especially when involving adolescents or girls and boys close to
turning 18. Where the border police have doubts over a child’s age, and no identification documents are

425 United Nations, Noticias ONU, Comité de la ONU: El método usado para evaluar la edad de los migrantes en
Espafia viola la Convencién de los Derechos del Nifio, 13 October 2020, available in Spanish at:
https://bit.ly/2MT2H80; United Nations — Human Rights Office of the High Commissioner, Spain’s age
assessment procedures violate migrant children’s rights, UN committee finds, 13 October 2020, available in
Spanish at: https://bit.ly/3i010QW.

426 Consejo General de la Abogacia Espafiola, La ONU condena a Espafia por someter a una nifia a una
exploracion genital para determinar su edad, 25 February 2021, available at: https://bit.ly/3gn7gUw.

421 CEAR, ‘Defensor del Pueblo reclama presuncion de minoria de edad a refugiados’, 2 August 2017, available
in Spanish at: http://bit.ly/2vip4AW; Ombudsman, Presuncién de minoria de edad para solicitantes de asilo,
12 July 2017, available in Spanish at: http://bit.ly/2naKjlX.

428 See Fundacion Raices at: https://bit.ly/3sc8giJ.

429 Tribunal Supremo, Sala de lo Civil, Decision n°® 307/2020, 16 June 2020, available in Spanish at:
https://bit.ly/38z1Na0; Consejo General de la Abogacia Espafiola, EI Tribunal Supremo zanja la
problematica de la determinacion de la edad de los nifios y niflas que llegan solos a Espafia, 25
June 2020, available in Spanish at: https://bit.ly/30zvJlh.

430 Tribunal Supremo, STS 2164/2021, 24 May 2021, available at: https://bit.ly/31lgT1B; Tribunal Supremo, STS
2400/2021, 21 June 2021, available at: https://bit.ly/3AeH8E6; Tribunal Supremo, STS 2551/2021, 18 June
2021, available at: https://bit.ly/3nJg2jr.
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provided, the children are not systematically integrated under public minor protection system until their
age is assessed. This means that some of them have to wait inside CATEs (which are de facto detention
centres managed by the police) until they are taken to the nearest hospital to have their age assessed
through radiographies of their wrist, collarbone or teeth. The age assessment procedure (e.g. using X-ray
examination) is subject to many criticisms both from scientific and civil society sectors as they are not
reliable, with a margin of error of the age that can vary from down to up to 2 years.*3*

In addition, several NGOs denounce the discriminatory application of the procedure, which, for example,
is always applied to Moroccan unaccompanied young migrants based solely on their nationality, and the
only original documentation that is considered as valid is the one that states that the migrant has reached
the major age. Some organisations have expressed their concerns and denounced the fact that most of
the unaccompanied migrants are declared adults, following several applications of the tests until the result
declares the person of major age.**? In this way, the Autonomous Communities would avoid having the
minors in their charge.

In order to guarantee unaccompanied children effective access to justice, the Spanish Ombudsman
issued a recommendation to the State General Prosecutor (Fiscal General del Estado).®® The
Ombudsman recommended the adoption of an instruction providing that, in the context of the procedure
to assess the age of a person issued an expulsion order, public prosecutors shall issue the decree
establishing the person’s majority before removal is executed. The authorities have rejected the
recommendation in 2019, however.

During a hearing at the Senate in July 2020, the Spanish Ombudsman reported again the persisting
problems in relation to age-assessment and DNA tests at CETIs and CIEs.*** In particular, the body
expresses concern about the excessive delays in DNA tests, which may result in the separation of families
and summary expulsions.

At the beginning of 2021, the Spanish Ombudsman translated into several languages an animated video
elaborated by EASO and the Council of Europe on age assessment procedures that must respect and
comply with children rights standards. It was translated into Wolof, Bambara and the Moroccan Arabic.*3
The Spanish Ombudsman shared the video with all relevant authorities involved in identifying and
protecting children, and recommended its use in particular on the Canary Islands.

Other obstacles in practice

Finally, the Protocol does not foresee legal assistance for minors from the moment they come into contact
with the authorities. The minor, who is in charge of signing the authorisation to be subjected to the tests
of age determination, can only count on the right to an interpreter to explain to him or her the procedure.
On the contrary, the possibility to be assisted by a lawyer is not foreseen.

It should be highlighted that one of the main problems regarding the age of unaccompanied children, and
in particular those arriving in Ceuta and Melilla, is the fact that many prefer to declare themselves as
adults because of the deficiencies of the minors’ protection system and the restriction of movement to
which they are subject in the two autonomous cities. This means that unaccompanied children prefer to
be transferred to the Spanish peninsula as adults, thereby not being able to access the ad hoc protection
system there, instead of remaining as children in Ceuta and Melilla. Once in the peninsula, these children
find it almost impossible to prove they are minors as they have already been registered and documented
as adults.

431 Information provided by Save the Children, 1 April 2020.

432 Fundacion Raices, Solo por estar solos, 2014, available in Spanish at: http://bit.ly/211pBFo.

433 Ombudsman, ‘Procedimiento de determinacién de la edad. decreto de mayoria de edad y notificacion a los
interesados, por parte de los fiscales, con anterioridad a la materializacion de su devolucién’, 13 September
2018, available in Spanish at: https://bit.ly/2FFF1PA.

434 Diario de Sesiones del Senado, Pleno, 1 July 2020, available in Spanish at: https://bit.ly/2Xt1qqO, 131.

435 Defensor del Pueblo, ‘Determinacion de la edad de menores extranjeros indocumentados’, 15 January 2021,
available at: https://bit.ly/3bkLw80O.
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Due to the increase of arrivals to the Canary Islands, the time needed to carry out age assessment
procedures significantly increased in 2020. UNICEF reported the presence of about 2,200
unaccompanied migrant children in November 2020.4% These issues persisted at the beginning of 2021
as thousands of children continued to be accommodated in adult reception facilities pending the age
assessment procedure.*®” The Government of Canarias had already urged the Autonomous Communities
in November 2020 to relocate around 500 unaccompanied children; the first relocations were carried out
from March 2021.4% Regardless, transfers carried out throughout 2021 have not been sufficient to solve
the situation, as just 208 minors were transferred to mainland. At the beginning of 2022, 2,600
unaccompanied migrant children were still under the protection of the Canary Islands.**°

Similarly, Save the Children asked the Government to urgently act to protect migrant children arriving to
the Canary Islands and to speed up their transfer to mainland, inter alia by adopting a protocol on sea
arrivals adapted to children’s needs.**® One of the main reasons for the delay in age assessment
procedures seems to be the lack of human resources.**! In order to speed up the tests, the Public
Prosecutor of Gran Canaria authorised the possibility to carry out age assessments in private medical
centres.

As the 2020 Public Prosecutor’s annual report underlines, due to the inadequacy and unpreparedness of
the services at the Canary Islands faced with the large number of arrivals, at the end of 2020 1,076
decisions on age assessments were still pending (being 400 in Tenerife).*42 A report published by UNICEF
informs that, at the beginning of July 2021, out of 2,528 presumed minors under the guardianship of the
government of the Canary Islands, 1,753 children were still waiting for their age to be assessed.**3

In a hearing in front of the Senate in April 2021, the Spanish Ombudsman requested all the Autonomous
Communities to collaborate and to show solidarity in the protection and reception of unaccompanied
migrant children who arrived at the Canary Islands. The Ombudsman also stressed the necessity for the
Public Prosecutor Office to reform the age assessment procedure, in order to accelerate it.***

Statistics on age assessments are always published in the month of September of the following year; i.e.
figures on 2021 will only made available in September 2022. From 2015 to 2020, the Prosecutor
concluded the following age assessment examinations:

436 Fundamental Rights Agency (FRA), ‘Migration: key fundamental rights concerns. 1.10.2020-31.12.2020.
Quarterly bulletin’, 2021, available at https:/bit.ly/3HW89FC.

437 El Diario, ‘M&s de 1.000 migrantes siguen en un limbo y sin escolarizar a la espera de que las pruebas
o6seas determinen si son mayores de edad’, 25 January 2021, available in Spanish at:
https://bit.ly/3b9fOWY.

438 Canarias?, ‘Canarias comienza el traslado de menores extranjeros no acompafiados a la Peninsula’, 11
March 2021, available at: https:/bit.ly/3i6uLBP.

439 Europa Press, ‘Torres pedird "mas compromiso" a las CCAA en la Conferencia de Presidentes con el traslado
de menores migrantes’, 28 January 2022, available at: https://bit.ly/3t5phxA.

440 La Vanguardia, ‘Save The Children pide agilizar el traslado de nifios migrantes a la peninsula’, 11 February
2021, available in Spanish at: https://bit.ly/3diSDRH.

441 El Dia, ‘Una letrada alerta de |a falta de personal para fijar la edad real de los inmigrantes’, 1 February 2021,
available at: https://bit.ly/2ZwcoNp.

442 Fiscalia General del Estado, ‘Memoria de la FGE 2021 (Ejercicio 2020)', September 2021, available at:
https://bit.ly/3zrWXgS.

443 UNICEF, ‘Canarias: Nifios y nifias migrantes en una de las rutas mas peligrosas del mundo’, July 2021,
available at: https://bit.ly/3pUjYPK, 20.

444 Defensor del Pueblo, ‘El Defensor pide a todas las administraciones que se impliquen en la acogida de los

menores extranjeros no acompariados’, 27 April 2021, available at: https://bit.ly/3suhlba.
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Age assessments by outcome: 2014-2020

Type of decision 2015 2016 2017 2018 2019 2020
Total assessments 2,539 2,971 5,600 12,152 7,745 5,038
conducted

Determined as adult 888 1,243 2,205 3,031 2,477 1,562
Determined as minor 1,033 1,365 2,751 4,558 3,732 2,446
Cases filed 615 363 644 4,563 1,037 855

Source: Fiscalia General del Estado, 2016, 2017, 2018, 2019, and 2020 Activity reports: http://bit.ly/2muOQEL,
https://bit.ly/2zN1VAB, https://cutt.ly/NrgsfgZ, https:/bit.ly/3anDnGsF, and https://bit.ly/3eMepwr.

Registration of unaccompanied minors

Another important issue relates to the registration of unaccompanied minors. In March 2019, the National
Court ruled that the conditions for the registration of Spanish children at municipalities must be equally
applied to foreign children. The claim had been lodged by the NGO Caritas-Spain.**® The Ombudsman
has also raised concerns in June 2019 regarding the inaccuracy of the register of unaccompanied minors
and highlighted the deficiencies resulting from age assessment procedures, in particular regarding girls.*4®

In September 2019, the Prosecutor General’s Office (Fiscalia General del Estado) adopted an internal
circular addressed to all public prosecutors regarding the grant of residence permits to unaccompanied
children. The circular foresees the obligation for all public prosecutors to apply the law and thus to grant
a residence permit to unaccompanied children at regional level and to lodge a claim against Delegations
and Sub-delegations of the Government that, without justified reasons, refuse to submit such permits.*4”

Although the law foresees that unaccompanied children must be granted a residence permit upon their
arrival in Spain,**® at least 10,000 unaccompanied children falling under the protection of the Autonomous
Communities were found to be undocumented in 2019.44°

In October 2019, the Ombudsman highlighted the necessity to improve the protection of children who
arrive in Spain irregularly and are accompanied by adults.**° The issues identified by the Ombudsman
relate inter alia to the dysfunctions of the registration of children who arrive in Spain, the necessity to
establish identification mechanisms for children at risk (e.g. of human trafficking) as well as the importance
of establishing swift procedures facilitating the coordination amongst relevant authorities. The ten Spanish
Ombudsmen and Ombudswomen agreed to sign a common declaration calling on the public authorities
to implement a national strategic plan to assist migrant children.*>!

In view of the reform of the Ruling of the Immigration Law, different organisations presented in early 2021
a set of proposals for reforming the provisions related to unaccompanied migrant children, especially
regarding their registration and documentation in order to ensure their effective integration in Spain.*%?

445 Audiencia Nacional, ‘Sala de lo Contencioso-Administrativo, Seccion Séptima, n° recurso 770/2017’, 28
December 2018, available in Spanish at: https://cutt.ly/brclryQ.

446 Europa Press, ‘El Defensor del Pueblo avisa de que "la inexactitud" del registro menores extranjeros solos
"invisibiliza" a las nifias’, 17 July 2019, available in Spanish at: https://cutt.ly/arcIMTP.

447 Publico, ‘La Fiscalia del Estado ordena demandar a las Delegaciones del Gobierno que no den permiso de
residencia a menores migrantes’, 26 September 2019, available in Spanish at: https://cutt.ly/YrcMWVQ.

448 Article 196 Aliens Regulation.

449 El Pais, ‘Espafia mantiene sin papeles a casi 10,000 menores inmigrantes tutelados’, 19 November 2019,
available in Spanish at: https://cutt.ly/UrcOGnr.

450 Defensor del Pueblo, ‘El Defensor del Pueblo hace un llamamiento para avanzar en la proteccion de los
menores extranjeros que llegan a espafia de manera irregular acompariados de adultos’, 8 October 2019,
available in Spanish at: https://cutt.ly/frcma20.

451 Defensor Navarra, ‘Los Defensores del Pueblo al completo exigen un plan nacional para atender con
garantias a los menores migrantes’, 17 October 2019, available in Spanish at: https://bit.ly/3uwHzX1.

452 La Merced Migraciones, ‘Garantizar el derecho a documentarse de los nifios y nifias que llegan solos a Espaia’,
February 2021, available in Spanish at: https://bit.ly/2ZEDsKo.
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In a report published in February 2021, Save the Children and the Fundacién porCausa indicated that
there were almost 147,000 children in an irregular situation in Spain in 2019.4%® AlImost one third of them
is over 15 years-old, and the vast majority come from Latin America. 43% of them are from Africa, but
they only represent 13% of the total. The report also underlines the consequences of their irregular
situation, such as the high risks of poverty, as well as the serious difficulties in accessing financial
supports, health, education, justice, etc.

2. Special procedural guarantees

Indicators: Special Procedural Guarantees

1. Are there special procedural arrangements/guarantees for vulnerable people?
[] Yes X For certain categories [] No
+« If for certain categories, specify which: Victims of trafficking, unaccompanied children

The law does not foresee specific procedural guarantees for vulnerable asylum seekers, except for the
special rule on unaccompanied asylum-seeking children who are entitled to have their application
examined through an urgent procedure, which halves the duration of the whole process. As explained in
Regular Procedure: Fast-Track Processing, the urgent procedure reduces time limits for the whole asylum
process from 6 months to 3. Beyond this, the existing protocols on unaccompanied children and victims
of trafficking do not imply special guarantees.

The OAR states that its staff is trained on EUAA training modules, but that there are no specialised units
dealing with cases from vulnerable groups.*** In his 2016 report, the Spanish Ombudsman urged for
indispensable training of caseworkers, prior to the beginning of their work, regarding interviewing
techniques, techniques for an effective credibility assessment and dealing with cases on LGBTI persons
or gender-related issues.**® The OAR still did not have caseworkers specialised in gender violence as of
the start of 2022, as far as the author is aware.

A report published by Accem in 2019 on LGTBI+ asylum seekers investigates how their credibility is
assessed during the international protection procedure. The publication underlines that the adoption of
guidelines on the criteria to follow while assessing credibility during the asylum procedure represents an
important measure in order to reduce and avoid discriminatory, unequal or prejudicial elements during
such an assessment,**® but no common guidance was provided as of 2021.

Several concerns regarding the measures and provisions regarding identification, age assessment and
protection of unaccompanied children are discussed in Identification.

Although the Asylum Act does not foresee the exemption of persons with special needs from the Border
Procedure, in practice the OAR makes exceptions for applicants such as pregnant women or persons
requiring medical assistance, who are admitted to the territory.*%’

453 Save the Children, ‘Fundacién porCausa, ‘Crecer sin papeles en Espafia’, February 2021, available at:
https://bit.ly/38adhjm.

454 Information provided by OAR, 20 August 2017.

485 Ombudsman, El asilo en Espafia: La proteccion internacional y los recursos del sistema de acogida, June
2016, available in Spanish at: http://bit.ly/2n88SpE.

456 Accem, ‘Condiciones sociales y legales de las personas solicitantes de proteccion internacional y refugiadas
LGTBI en Espana’, December 2019, available in Spanish at: https://cutt.ly/OtUGbah.

457 Information provided by OAR, 20 August 2017.
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3. Use of medical reports

Indicators: Use of Medical Reports
1. Does the law provide for the possibility of a medical report in support of the applicant’s statements
regarding past persecution or serious harm?
X Yes [] In some cases [ 1 No

2. Are medical reports taken into account when assessing the credibility of the applicant’s
statements? X Yes ] No

Neither the Asylum Act nor the Asylum Regulation mention explicitly the possibility to have medical reports
supporting the applicant’s allegations. Nonetheless, the law does state that the competent authority will
be able to ask any institution or organisation to provide a report on the situation of the applicant.*>® In
practice, medical reports are often used and included in the applicant’s asylum file.

The examinations are paid by public funds, as all asylum seekers have full and free access to the Spanish
public health system. The examination may be requested by either the applicant or the OAR itself in case
it deems it necessary, although this rarely happens in practice.

It should be noted that medical reports on the conditions of asylum seekers in Spain are not only relevant
under the asylum process but also in case the asylum application is denied, to provide the possibility to
receive a residence permit based on humanitarian grounds.*°

There are no ad hoc organisations or specialised bodies carrying out the medical assessment for asylum
seekers, or writing medical reports for asylum applications.

The methodology recommended under the Istanbul Protocol is not always applied. Its application depends
on the characteristics of the patient and his or her past experiences, and it is up to the doctor’s discretion

whether to follow the Protocol or not.

4. Legal representation of unaccompanied children

Indicators: Unaccompanied Children

1. Does the law provide for the appointment of a representative to all unaccompanied children?
X Yes [ No

The guardianship system in Spain is governed by the Spanish Civil Code, which establishes the conditions
and defines the actions foreseen in the following different situations: measures in situations of risk,
measures in situations of homelessness/distress, guardianship and family reception. The competence of
minors’ protection departments corresponds to the Autonomous Community or city which is responsible
for the appointment of a legal guardian to its public entity of children protection. The process of
guardianship starts with the Declaration of Abandonment (Declaracion de Desamparo) by the
Autonomous Communities, which is the declaration of the homelessness/helplessness of the minor, and
represents the first step not only for undertaking the guardianship of the child but also to guarantee his or
her access to the minors’ protection system and services. This procedure has different durations
depending on the Autonomous Community in which it is requested, but a maximum time limit of three
months must be respected for the assumption of the guardianship by the public entity of protection of
minors, as set by the Protocol.4%°

After the declaration of Desamparo, the public administration grants the guardianship and the minor is
provided with clothing, food and accommodation. Guardianship is usually left to entities such as NGOs or
religious institutions, which are financed by Minors’ Protections Services. It implies the responsibility of
protecting and promoting the child’s best interests, guaranteeing the minor’s access to education and

458 Article 24(2) Asylum Regulation.
459 Articles 37(b) and 46(3) Asylum Act.
460 Chapter VII, para 1(2) Protocol on Unaccompanied Minors.
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proper training, legal assistance or interpretation services when necessary, enabling the child’s social
insertion and providing him or her with adequate care. Concerning the specific issues of asylum
applications, the Protocol states that the guardians will take care of providing the minor with all needed
information and guaranteeing him or her access to the procedure.

Shortcomings and problems have been raised concerning the guardianship systems for unaccompanied
minors, and mostly with regard to the excessively long duration of the procedures for issuing an
identification document when children are undocumented. Moreover, serious concerns have been
reported regarding children who have been under the guardianship of the Autonomous Communities and
are evicted from protection centres once they turn 18 even if they have not been documented or have not
yet received a residence permit. In these cases, children are left in streets, homeless and undocumented.

These issues persisted in 2021 and unaccompanied migrant children continued to face homelessness,
inter alia due to a lack of sufficient specific resources and reception places, as well as the fact that
residence permits are not issued to children while they are still minors.®! In its thematic report on the
migration situation in the Canary Islands, Amnesty International denounced the lack of proper protection
that unaccompanied migrant children face, including the delays in undergoing age assessment procedure
and the risk of homelessness.*? UNICEF and the Moroccan Association for Integration also raised
concern about this situation.*®® In May 2020, APDHA reported that 150 children were left on the street
without any alternatives during the State of Alarm declared following the Covid-19-pandemic.*®* The
Jesuits Migrant Service further denounced the situation faced by many unaccompanied migrant children
(especially from Morocco) that become undocumented when they age-out, despite the fact that the
administration is obliged to provide them with documentation while they are still minors.*®® The report
especially refers to cases in Melilla, where the lack of documentation impedes them from travelling to
mainland and thus obliges them to live on the streets. When they do not receive residence permits as
minors, they further face a risk of receiving expulsion orders when becoming adults.*%® The campaign “A
passageway without exit” (#uncallejonsinsalida) aims at changing the Aliens Act in order to allow and
guarantee a better future for unaccompanied migrant children.*67

Concerning the right to apply for asylum, Article 47 of the Asylum Act establishes that unaccompanied
children shall be referred to the competent authorities on children protection. In addition to this provision,
the National Protocol on unaccompanied children makes specific reference to the cases of children in
need of international protection, with the aim of coordinating the actions of all involved actors and
guarantee access to protection.

Nevertheless, it should be highlighted that there are very few asylum applications made by
unaccompanied children. In 2018, a total of 77 unaccompanied children applied for international
protection.*8, which slightly increased to 98 applications in 2019.4%° Statistics on the year 2020 and 2021
were not available at the time of writing of this report.

461 El Salto Diario, ‘Cumplir los 18 afios en la calle y sin permiso de residencia’, 18 November 2020, available in
Spanish at: https://bit.ly/391JrZG.

462 Amnistia Internacional, ‘Canarias; un afo de analisis, décadas de fracaso de politicas migratorias’, December
2021, available at: https://bit.ly/35TiyOKk.

463 Nwtral, ‘De nifio protegido a vivir en la calle en un solo dia: asi se hacen adultos los menores migrantes’, 6
October 2020, available in Spanish at: https://bit.ly/3shZArc; Publico, ‘UNICEF llama a la accion ante el drama
de los menores migrantes: "No se puede culpar a un nifio de vivir en la calle", 16 November 2020, available
in Spanish at: https://bit.ly/2LNg49N.

464 Asociacion Pro Derechos Humanos de Andalucia — APDHA, APDHA denuncia que la Junta dejara en la calle
sin alternativa a 150 jévenes ex tutelados durante el estado de alarma, 22 May 2020, available in Spanish at:
https://bit.ly/3sd2UUx.

465 Servicio Jesuita a Migrantes, Buscar salida. Informe Frontera Sur 2020, 18 December 2020, available in
Spanish at: https://bit.ly/3bF2PD9.

466 El Pais, ‘El bloqueo documental para expulsar a jovenes extutelados de Melilla’, 12 January 2021, available
in Spanish at: https:/bit.ly/2LPcMTL.

467 Radio Television Espafola, ‘Jovenes extutelados extranjeros: en un callejon sin salida sin recursos
econdémicos ni papeles’, 19 November 2020, available in Spanish at: https://bit.ly/3qiKIgN.

468 OAR, Asilo en cifras 2018, available in Spanish at: https://cutt.ly/OrqdnUU.

469 Oficina de Asilo y refugio (OAR), Asilo en cifras 2019, July 2020, available at: https://bit.ly/30EUQLI.
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Given the increasing numbers of arrivals in Spain, the low numbers on unaccompanied children seeking
asylum highlight the existence of shortcomings concerning their access to protection. This is mostly due
to the lack of provision of information on international protection within the minors’ protection systems of
the Autonomous Communities.

E. Subsequent applications

Indicators: Subsequent Applications
1. Does the law provide for a specific procedure for subsequent applications? ] Yes X No

2. Is aremoval order suspended during the examination of a first subsequent application?

< At first instance X Yes [ 1 No
% At the appeal stage [] Yes X No
3. Isaremoval order suspended during the examination of a second, third, subsequent application?
% At first instance X Yes [ 1 No
% At the appeal stage [] Yes X No

The Asylum Act does not provide for a specific procedure for subsequent applications and does not set a
limit number of asylum applications per person.

When the OAR receives the new asylum claim, in practice, the second application submitted by the same
applicant will not be deemed admissible in the first admissibility phase if it does not present new elements
to the case.

Being considered as new asylum claim, and not as a subsequent application, the applicant will have the
same rights as any other first-time asylum applicant, including the right not to be removed from Spanish
territory. Consequently, the person is allowed on the territory until he or she receives a response on the
admissibility of his or her file and the correspondent timing during the available appeals foreseen under
the Asylum Act, which is when the lawyer asks for precautionary measures to be taken to avoid the
removal.

Statistics on subsequent applications in 2019, 2020 and 2021 were not available. In 2018, 1,351 persons
had lodged subsequent applications.

Usually, people that are beneficiaries of protection in other EU Member States (as often happens for BIPs
coming from Italy) do not apply for asylum in Spain. A solution for regularisation is instead often found via
the Immigration Law. It should be noted, however, that such a situation is registered in a very limited
number of cases.

Before the Taliban takeover, Afghans nationals were often denied asylum in Spain. After the evacuation,
Afghans already living in Spain started receiving some form of international protection (most commonly
subsidiary protection). Those arrived through the evacuation operation, are in general receiving refugee
status.*7°

470 Information provided by Accem’s legal service on February 2022.
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F. The safe country concepts

Indicators: Safe Country Concepts
1. Does national legislation allow for the use of “safe country of origin” concept? X Yes [] No

+ Is there a national list of safe countries of origin? ] Yes X No
+ Is the safe country of origin concept used in practice? XYes []No
2. Does national legislation allow for the use of “safe third country” concept? X Yes [] No
+ Is the safe third country concept used in practice? X Yes [] No

3. Does national legislation allow for the use of “first country of asylum” concept? [] Yes [X] No

1. Safe third country

The concept of “safe third country” is defined with reference to Article 27 of the original Asylum Procedures
Directive and where appropriate with an EU list of safe third countries, as a country where the applicant
does not face persecution or serious harm, has the possibility to seek recognition as a refugee and, if
recognised, enjoy protection in accordance with the Refugee Convention. The law also requires the
existence of links in the form of a relationship with the safe third country, which make it reasonable for the
applicant to be returned to that country.** The applicability of the “safe third country” concept is a ground
for inadmissibility (see section on Admissibility Procedure).

The OAR has increasingly applied the “safe third country” concept since 2016 up until 2021. In 2020, the
concept was also applied to Venezuelans as the authorities consider that any other South American
country should be considered as a safe third country. The Government does not expressly refer to the
“safe third country” concept, but the motivation of the dismissal of the application is essentially based on
it. The concept has been applied in 2018 especially in cases of mixed marriage between Moroccan and
Syrian nationals. In 2019, 2020 and 2021 it has also been applied to Syrians who have lived a period in
Morocco, even though they did not hold any residence permit. These designations have been upheld by
several rulings of the Audiencia Nacional.#”? In a decision of 2018, the Audiencia Nacional refers to
Morocco as a “safe third country”, indicating that the Court has reiterated this position on many
occasions.*"?

1.1. Safety criteria

According to the Audiencia Nacional, the obligation to examine asylum applications on the merits “ceases
to exist when the applicant can or should have presented the application in another country which is also
signatory to the Geneva Convention, as the latter must also guarantee the application of the
Convention.”" In principle, both the ratification and the application of the Geneva Convention are
necessary conditions for the application of the safe third country concept.*™

The Court has ruled that Morocco is a safe third country at various occasions. It referred inter alia to the
country’s “advanced status” under the European Neighbourhood Policy as indication of its safety.*’® The
same reasoning was used in a case concerning Algeria.*’”

4rn Article 20(1)(d) Asylum Act.

472 See e.g. Audiencia Nacional, Decision SAN 3736/2016, 13 October 2016; Decision SAN 3839/2016, 17
October 2016; Decision 4053/2016, 27 October 2016; Decision SAN 1524/2017, 16 January 2017, Decision
SAN 1232/2017, 3 March 2017; Decision SAN 2589/2017, 12 May 2017; Decision SAN 3183/2017, 29 June
2017.

473 Audiencia Nacional, Decision SAN 1441/2018, 15 March 2018.

474 Audiencia Nacional, Decision SAN 428/2018, 2 February 2018.

475 Ibid. See also Audiencia Nacional, Decision SAN 3736/2016, 13 October 2016; Decision SAN 3839/2016, 17
October 2016; Decision 4053/2016, 27 October 2016; Decision SAN 1524/2017, 16 January 2017, Decision
SAN 1232/2017, 3 March 2017; Decision SAN 2589/2017, 12 May 2017; Decision SAN 3183/2017, 29 June
2017

476 Audiencia Nacional, Decision SAN 428/2018, 2 February 2018.

477 Audiencia Nacional, Decision SAN 3838/2016, 17 October 2016.
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Itis important to note, however, that although it has stressed several times the necessity for a third country
to have ratified the Geneva Convention to be considered as safe, the Audiencia Nacional stated that
Lebanon is a safe third country in a 2018 case.*’®

The majority of inadmissibility decisions in 2018 concerned nationals of Algeria and Morocco (see
Admissibility Procedure). Statistics on 2021 were not available at the time of writing of this report.

1.2. Connection criteria

Although Article 20(1)(d) of the Asylum Act refers to the existence of a connection between the applicant
and the third country, the aforementioned rulings of the Audiencia Nacional have not referred to the
connection criteria when concluding that Morocco is a “safe third country”.

In a ruling of February 2018 ruling, however, the Audiencia Nacional noted that an asylum application
cannot be dismissed on the sole basis of transit through a third country signatory of the Geneva
Convention. The authorities have to assess whether the applicant stayed in the country for a reasonable
period of time, so as to establish a connection with the country.*”®

2. Safe country of origin

The notion of “safe country of origin” is defined with reference to the conditions for “safe third countries”
laid down in Article 20(1)(d) of the Asylum Act. The application of the safe country of origin concept is a
ground for applying the urgent procedure (see Regular Procedure: Fast-Track Processing).

There is no widespread practice on the use of this concept, although the Audiencia Nacional reasoned in
2016 that Morocco and Algeria qualify as a “safe countries of origin” on the ground that they are “safe
third countries”, without referring to separate criteria.*®® The Audiencia Nacional continued to consider
that the “safe country of origin” concept can be applied to Algeria in 2018.4%! It seems that the concept is
rarely used in practice.

However, it has to be underlined that in the last years, the Spanish Government is granting protection to
Moroccan national in specific cases, such as when, political grounds (i.e. those coming from the Rif
region), LGTBI+, and gender-based violence grounds of persecution are deemed to exist.

G. Information for asylum seekers and access to NGOs and UNHCR

1. Provision of information on the procedure

Indicators: Information on the Procedure

1. Is sufficient information provided to asylum seekers on the procedures, their rights and obligations
in practice? X Yes [] With difficulty ] No

+« Is tailored information provided to unaccompanied children? [] Yes X No

The Asylum Regulation, which gives practical application to the previous version of the Asylum Act, makes
specific reference to the provision of information to asylum seekers on their rights.*®? It provides that the
Spanish administration, in collaboration with UNHCR and other NGOs who work with refugees, will
elaborate leaflets for the provision of relevant information to asylum seekers in several languages.

478 Audiencia Nacional, Decision SAN 428/2018, 2 February 2018.

479 Audiencia Nacional, Decision SAN 428/2018, 2 February 2018.

480 Audiencia Nacional, Decision SAN 4076/2016, 17 October 2016; Decision SAN 3838/2016, 17 October 201