- Asylum Information
— Database

Country Report: Austria B

asylkoordination

Osterreich



Acknowledgements & Methodolog

This report was written by Lukas Gahleitner-Gertz, asylkoordination ésterreich, and was edited by ECRE.

This report draws on information provided by the Ministry of Interior and the Ministry of Justice in
responses to information requests, publicly available reports and responses to parliamentary questions,
jurisprudence of Austrian courts, news items, and observations from the practice of asylkoordination and
other civil society organisations, including Diakonie, Caritas and Red Cross among others.

The information in this report is up-to-date as of 31 December 2022, unless otherwise stated.

The Asylum Information Database (AIDA

The Asylum Information Database (AIDA) is coordinated by the European Council on Refugees and Exiles
(ECRE). It aims to provide up-to date information which is accessible to researchers, advocates, legal
practitioners and the general public through the dedicated website www.asylumineurope.org It covers 23
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The database also seeks to promote the implementation and transposition of EU asylum legislation
reflecting the highest possible standards of protection in line with international refugee and human rights
law and based on best practice.
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Basic Care Material reception conditions offered to asylum seekers

Dismissal Negative decision on the merits of the application

Rejection Negative decision on the admissibility of the application

AGFAD Association for Forensic Age Diagnostics

AHZ Pre-removal detention centre | Anhaltezentrum

AMIF Asylum, Migration and Integration Fund

AMS Labour Market Service

AsylIG Asylum Act | Asylgesetz

BBU GmbH Federal Agency for Care and Support Services Limited | Bundesagentur fir

Betreuungs- und Unterstitzungsleistungen, BBU GmbH

Federal Law on the Establishment of the Federal Agency for Care and Support

BBU-G Services Limited Liability Company

BFA Federal Office for Immigration and Asylum | Bundesamt fir Fremdenwesen und Asyl
BFA-VG BFA Procedures Act

BVwG Federal Administrative Court | Bundesverwaltungsgericht

Col Country of origin information

EAST Initial reception centre | Erstaufnahmestelle

ERF European Refugee Fund

FPG Aliens Police Act | Fremdenpolizeigesetz

FrAG Aliens Law Amendment Act | Fremdenrechtsénderungsgesetz
GVG-B Basic Care Act | Grundversorgungsgesetz-Bund

GVS-BIS Basic Care Information System | Grundversorgung-Betreuungsinformationssystem
HAP Humanitarian Admission Programme

GvwV Basic Care Agreement | Grundversorgungsvereinbarung

HStV Regulation on countries of origin | Herkunftsstaaten-Verordnung
IBF Interventionsstelle fur Betroffene von Frauenhandel

ICMPD International Centre for Migration Policy Development

KJH Child and Youth Service | Kinder- und Jugendhilfe

LVwG State Administrative Court | Landesverwaltungsgericht

MSF Doctors Without Borders

OIF Austrian Integration Fund | Osterreichisches Integrationsfonds
OvP Austrian People’s Party | Osterreichische Volkspartei

PAZ Police detention centre | | Polizeianhaltezentrum
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Third country national

Treaty on European Union

Independent Administrative Board
Constitutional Court | Verfassungsgerichtshof

Distribution centre | Verteilungsquartier



Overview of statistical practice

Asylum statistics are published on a monthly basis by the Ministry of Interior, providing information on asylum applicants and main nationalities. As of 2016,

these monthly reports also provide decisions at first and second instance.! The Federal Agency for Immigration and Asylum (BFA) also publishes short annual
statistical overviews (Jahresbilanzen).2

Applications and granting of protection status at first and second instance: 2022

R Pending at end Refugee status Subsidi_ary Re}gcrzgrr:ton Refugee rate | Sub. Prot. rate | Rejection rate
2022 of 2022 protection asylum : '
Total 112,272 53,107 13,779 5,675 21,612 33.6% 13.8% 52.6%
Breakdown by countries of origin of the total numbers

Afghanistan 25,038 7,419 1,882 1,608 71 52.9% 45.2% 1.9%
India 20,047 7,646 1 1 4,746 0.02% 0.02% 99.9%
Syria 19,747 17,244 9,229 2,677 68 77.1% 22.3% 0.56%
Tunisia 13,126 2,478 2 3 6,371 0.03% 0.05% 99.9%
Morocco 8,699 3,966 13 1 3,627 0.35% 0.03% 99.6%
Pakistan 7,984 2,023 57 2 3,961 1.4% 0.05% 98.5%
Tarkiye 5,291 2,864 105 4 254 28.9% 1.1% 70%
Somalia 1,836 2,254 650 512 196 47.9% 37.7% 14.4%
Egypt 1,579 379 15 1 484 3% 0.2% 96.8%
Bangladesh 1,121 453 27 1 385 6.5% 0.2% 93.2%

Source: Ministry of Interior.
* Rates are based on in merits decisions.

Ministry of Interior, Asylum Statistics, available in German at: http://bit.ly/2xmiKOT.
BFA, Statistics, available in German at: http://bit.ly/1XKnnsy. These have been published since 2014.



http://bit.ly/2xmiKOT
http://bit.ly/1XKnnsy

Rejection only refers to negative decisions concerning asylum. This does not lead to the conclusion that in all rejected cases a return decision was issued or
that no other status was issued, as illustrated below.

Rejection on asylum Al rejgﬁtgﬁr:jsuzrl}r‘;a)sylum Return decisions

Total 21,612 31,095 24,775
Afghanistan 71 4,815 70

India 4,746 4,746 4,415
Syria 68 1,296 35

Tunisia 6,371 6,151 6,410

Morocco 3,627 3,887 3,385

Pakistan 3,961 4,176 4,005
Tarkiye 254 243 415
Somalia 196 319 45
Egypt 484 656 680
Bangladesh 385 501 455

Source: Ministry of Interior; for return decisions, Eurostat, ‘Third country nationals ordered to leave - annual data (rounded)’, updated 25 April 2023.
* Return decisions concern all third country nationals, not only rejected asylum seekers, and may concern rejected asylum seekers of previous years.

Gender/age breakdown of the total number of applicants: 2022

Number Percentage

Total number of applicants 112,272 100%
Men (incl. children) 102,132 91.05%
Women (incl. children) 10,140 8.95%
Children 23,199 20.72%
Unaccompanied children 13,276 12.09%

Source: Ministry of Interior, Asylwesen 2022, Annual statistics, available at: https://bit.ly/3Lmfuep.


https://bit.ly/3Lmfuep

Comparison between first instance and appeal decision rates: 2022

First instance Appeal

Number Percentage Number Percentage

Total number of decisions 89,447 100% - -
Positive decisions 16,480 18.43% - -

¢ Refugee status 11,466 12.82% - -

e Subsidiary protection 4,829 5.4% - -

- Article 8 ECHR 185 0.2% - -
Negative decisions 30,261 33.84% - -

- Formal reasons 8,649 9.67% - -

- On merits 21,612 24.17% - -
Other (eg discontinued cases) 42,696 47.73% - -

Source: Ministry of Interior, Detailed Statistics of BFA 2022, available at: https://bit.ly/3KFUIvw/.

Data on appeals was not available at time of writing.

* Rejection only refers to negative decisions concerning asylum. This does not lead to the conclusion that in all rejected cases a return decision was issued
or that no other status was issued.

* Negative decisions based on ‘formal reasons’ includes decisions in Dublin cases and cases in which there is no examination on merits because of protection
granted by another EU Member State or because of adjudicated case (res judicata).

10


https://bit.ly/3KFUlvw/

Main legislative acts relevant to asylum procedures, reception conditions, detention and content of protection

Title (EN) ‘ Original Title (DE) Abbreviation Web Link
Federal Act concerning compulsory | Bundesgesetz, mit dem die Verpflichtung zu Bildung oder Compulsory https://bit.ly/2PDK47t
education and training for Youth up to 18 | Ausbildung fur Jugendliche geregelt wird Education and (BE)
years (Ausbildungspflichtgesetz — ApflG) Training Act
StF: BGBI. | Nr. 62/2016 (ApflG)
Federal Act concerning the Granting of | Bundesgesetz liber die Gewahrung von Asyl Asylum Act http://bit.ly/1jJULWW6
Asylum StF: BGBI. | Nr. 100/2005 (AsylG) (DE)
Federal Act on the Exercise of Aliens’ | Bundesgesetz Uber die Ausiibung der Fremdenpolizei, die | Aliens Police Act | http://bit.ly/IQkRGgx
Police, the issuing of Documents for Aliens | Ausstellung von Dokumenten fir Fremde und die Erteilung von (FPG) (DE)
and the Granting of Entry Permits Einreisetitel
StF: BGBI. | Nr. 100/2005
General Administrative Procedures Act Allgemeines Verwaltungsverfahrensgesetz 1991 AVG http://bit.ly/1GQJI9Gp
StF: BGBI. Nr. 51/1991 (DE)
Federal Law on the Establishment of the | Bundesgesetz uber die Errichtung der Bundesagentur fir BBU-G https://bit.ly/2RG8gY5

Federal Agency for Care and Support
Services Limited Liability Company

Betreuungs- und Unterstitzungsleistungen Gesellschaft mit
beschrankter Haftung

StF: BGBI. | Nr. 53/2019

(DE)

Federal Act on the general rules for
procedures at the federal office for
immigration and asylum for the granting of
international protection, the issuing of
residence permits  for extenuating
circumstances reasons, deportation,
tolerated stay and issuing of stay
terminating measures, furthermore the
issuing of documents for aliens.

Bundesgesetz, mit dem die allgemeinen Bestimmungen uber
das Verfahren vor dem Bundesamt flir Fremdenwesen und Asyl
zur Gewahrung von internationalem Schutz, Erteilung von
Aufenthaltstiteln aus berilcksichtigungswirdigen Grinden,
Abschiebung, Duldung und zur Erlassung von
aufenthaltsbeendenden MalRnahmen sowie zur Ausstellung von
Osterreichischen Dokumenten fur Fremde geregelt werden
(BFA-Verfahrensgesetz — BFA-VG)

StF: BGBI. | Nr. 87/2012

BFA Procedures
Act (BFA-VG)

http://bit.ly/LJdmwOF
(DE)

Federal Act on the implementation and
organisation of the federal immigration and
asylum office

Bundesgesetz Uber die Einrichtung und Organisation des
Bundesamtes fir Fremdenwesen und Asyl (BFA-
Einrichtungsgesetz — BFA-G) idF BGBI. | Nr. 68/2013

StF: BGBI. | Nr. 87/2012

BFA-
Einrichtungsgesetz
(BFA-G)

http://bit.ly/1IFom1KY
(BE)

11



https://www.ris.bka.gv.at/eli/bgbl/I/2016/62
https://bit.ly/2PDK47t
http://bit.ly/1jULWW6
http://bit.ly/1QkRGqx
http://bit.ly/1GQJ9Gp
https://www.ris.bka.gv.at/eli/bgbl/I/2019/53
https://bit.ly/2RG8gY5
http://bit.ly/1Jdmw0F
http://bit.ly/1Fom1KY

Federal Administrative Court Act
Amendment of administrative litigation

Bundesverwaltungsgerichtsgesetz —
Verwaltungsgerichtsbarkeits-Novelle 2012

BVWGG

http://bit.ly/1FWUFj1
(DE)

Federal Act on Procedures at

Bundesgesetz uber das Verfahren der Verwaltungsgerichte

Verwaltungsgericht

http://bit.ly/IREw4mM

Administrative Courts StF: BGBI. I Nr. 33/2013 sverfahrensgesetz | (DE)
(VWGVG)
Agreement of 15 July 2004 between federal | Vereinbarung zwischen dem Bund und den Landern geman Art. | Grundversorgungsv | http://bit.ly/1PYPndi

state and states under Article 15a of the
Federal Constitution concerning joint action
for the temporary basic provision of aliens in
need of help and protection in Austria

15a B-VG lber gemeinsame MaRhahmen zur voriibergehenden
Grundversorgung fur hilfs- und schutzbedurftige Fremde
(Asylwerber, Asylberechtigte, Vertriebene und andere aus
rechtlichen oder faktischen Grinden nicht abschiebbare
Menschen) in Osterreich

StF: BGBI. | Nr. 80/2004

ereinbarung

(DE)

Federal Act to regulate the basic care of

Bundesgesetz, mit dem die Grundversorgung von Asylwerbern

Basic Care Act

http://bit.ly/13JdmHcw

asylum seekers in the admission procedure | im Zulassungsverfahren und bestimmten anderen Fremden (GVG-B) (DE)
and certain other foreigners geregelt wird
StF: BGBI. | Nr. 405/1991
Agreement between the federal state and | Vereinbarung zwischen dem Bund und den Landern geman http://bit.ly/2JR2ZMXQ
states under Article 15a of the Basic Care | Artikel 15a B-VG Uber die Erhdhung ausgewahlter (DE)
Act concerning the raise of selected | Kostenhdchstséatze des Artikel 9 der
maximum cost rates of Article 9 Basic Care | Grundversorgungsvereinbarung
Agreement StF: BGBI | 46/2013
Amended by: Agreement between the | Geandert durch: Vereinbarung zwischen dem Bund und den http://bit.ly/2jwNiHN
federal state and states under Article 15a | Landern gemafld Artikel 15a B-VG Uber eine Erhdhung (DE)
concerning the raise of selected maximum | ausgewahlter =~ KostenhOchstsatze des Art. 9  der
cost rates of Article 9 Basic Care Agreement | Grundversorgungsvereinbarung
StF: BGBI 48/2016
Federal Constitutional Act concerning the | Bundesverfassungsgesetz Unterbringung und Aufteilung von http://bit.ly/2jwFaqz (DE)
Accommodation and Allocation of aliens in | hilfs- und schutzbedurftigen Fremden, BGBI 120/2015
need of help and protection
Federal Act concerning the Implementation | Bundesgesetz (iber die Durchfiihrung von Personenkontrollen http://bit.ly/2kszyO0
of Identity Checks at the instance of Border | aus Anlass des Grenzibertritts (DE)
Crossings StF: BGBI 435/1996
Federal Act on Austrian Citizenship Bundesgesetz Uber die dsterreichische Staatsbirgerschaft SthG http://bit.ly/2j7TKSTL

StF: BGBI. Nr. 311/1985

(DE)

12



http://bit.ly/1FWUFj1
http://bit.ly/1REw4mM
http://bit.ly/1PYPndi
http://bit.ly/1JdmHcw
http://bit.ly/2jR2MXQ
http://bit.ly/2jwNiHN
http://bit.ly/2jwFaqz
http://bit.ly/2kszyO0
http://bit.ly/2j7KSTL

Labour Integration Act

Bundesgesetz zur Arbeitsmarktintegration von arbeitsfahigen
Asylberechtigten und subsididr Schutzberechtigten sowie
Asylwerberlnnen, bei denen die Zuerkennung des
internationalen Schutzes wahrscheinlich ist, im Rahmen eines
Integrationsjahres (Integrationsjahrgesetz), BGBI. | No 75/2017,
19. Juni 2017,

3G

http://bit.ly/2EXvtPU
(DE)

Main implementing decrees and administrative guidelines and regulations relevant to asylum procedures, reception conditions, detention and

content of protection

Title (EN) Original Title (DE)

Abbreviation

Web Link

Ordinance by the federal minister of internal
affairs concerning the advisory board on the
operation of Country of Origin Information

Verordnung der Bundesministerin fur Inneres tber den Beirat
fur die FUhrung der Staatendokumentation

StF: BGBI. 1l Nr. 413/2005

Staatendokumentat

ionsbeirat-
Verordnung

http://bit.ly/1BBLaAf
(BE)

Ordinance by the federal government,
concerning the determination of countries

Verordnung der Bundesregierung, mit der Staaten als sichere
Herkunftsstaaten festgelegt werden

Safe Countries of
Origin Ordinance

http://bit.ly/LK30geM
(DE)

(AsylG-DV 2005)

as safe countries of origin StE: BGBI. Il Nr. 177/2009 (HStV)

Ordinance of the federal minister of internal | Verordnung der Bundesministerin flir Inneres zur Durchfiihrung Asylgesetz- http://bit.ly/1K30qM2
affairs, for the application of the Asylum Law | des Asylgesetzes 2005 Durchfiihrungsveror | (DE)

2005 dnung 2005

Ordinance of the federal minister of internal
affairs, concerning the prohibition of
unauthorised entry and stay in federal care
facilities

Verordnung der Bundesministerin fur Inneres, mit der das
unbefugte Betreten und der unbefugte Aufenthalt in den
Betreuungseinrichtungen des Bundes verboten wird 2005

StF: BGBI. Il Nr. 2/2005

Betreuungseinricht
ungen-
Betretungsverordnu
ng 2005 (BEBV)

http://bit.ly/1FomblG
(BE)

Ordinance of the federal minister of internal
affairs, concerning the arrest of persons by
the security authorities and elements of the
public security service

Verordnung der Bundesministerin fur Inneres Gber die
Anhaltung von Menschen durch die Sicherheitsbehérden und
Organe des offentlichen Sicherheitsdienstes

StF: BGBI. 1l Nr. 128/1999

Anhalteordnung
(AnhO)

http://bit.ly/1AEPtA9
(BE)

Remuneration for legal advice in appeal
procedures at the asylum court

Entgelte fir die Rechtsberatung in Beschwerdeverfahren vor
dem Asylgerichtshof

http://bit.ly/110hAMx
(BE)

Ordinance of the minister of internal affairs
on the determination of remuneration for
legal advice

Verordnung der Bundesministerin fir Inneres Uber die

Festlegung von Entschadigungen fur die Rechtsberatung

http://bit.ly/IENcXOh
(BE)
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http://bit.ly/2EXvtPU
http://bit.ly/1BBLaAf
http://bit.ly/1K3OqeM
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The last version of this report was previously updated in April 2022.
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0.0

Key asylum statistics: A record number of 112,000 asylum applications were lodged in 2022 (2015:
88,000). At the same time, a record number of discontinued cases of 42,000 have been registered
due to the onward travel of applicants to other countries. Afghanistan remained the top country of
origin of applicants with 25,000 applications. In 2022, 17,000 cases of Afghan nationals were
discontinued as they had left the country. Applications from nationals from India, Tunisia and Morocco
have surged as a consequence of visa-free entry to Serbia and onward travel through Hungary to
Austrian border. The rate of first instance decisions amended or annulled by the Court at second
instance increased to 55% of all decisions challenged. The second instance court reduced the
backlog of pending procedures from 8,300 to 6,400.

Asylum procedure

Registration: Due to the rise in arrivals at the Eastern border in Burgenland the registration process
was altered by internal decree. All asylum applicants were registered and fingerprinted. Non-
vulnerable applicants without a EURODAC hit in other countries are sent to other regional police
directorates for the first interview.

Pushbacks: The appeals brought in by the police against the landmark rulings by the Regional
Administrative Court of Styria from 2021 confirming the illegality of push backs by the Austrian police
were dismissed. There were no reports of pushbacks by Austrian authorities on Austrian territory in
2022.

Dublin procedures: A record number of 24,000 incoming Dublin requests were registered in 2022.
However, at the same time only 1,575 applicants were actually transferred to Austria while 1,100
applicants were effectively transferred to other countries.

Reception conditions

Reception crisis: In October 2022, a reception crisis hit Austria. Due to the lack of cooperation
between the provinces, who are responsible for the accommodation of asylum seekers after positive
conclusion of the admissibility procedure, and the federal system, asylum seekers had to be
accommodated in tents due to shortage of capacity in the federal reception centres.

Lack of cooperation between the Federal State and provinces: A lack of cooperation between the
federal basic care system (admission phase) and the provinces created the reception crisis: Only
around 17,000 applicants were transferred to the provinces throughout the whole year, leaving the
federal reception centres overcrowded.

Waiting zones: As the registration process for non-vulnerable applicants was altered, so called
waiting zones were established close to police stations where the first interviews were conducted.
The reception conditions in these waiting zones were very poor and inadequate, possibly contributing
to the high number of applicants travelling on to other countries after applying for asylum in Austria.

Detention of asylum seekers

7
*°*

Lack of data: There is still no data available on how many asylum seekers were held in detention or
how many rejected asylum seekers left the country upon receiving an order to leave the country.
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+« Detention under Dublin: 1,183 persons were detained on the detention ground of a Dublin transfer
as the condition of Art 28 (1) (2) of the Dublin Regulation were viewed as fulfilled.

Content of international protection

< Withdrawal and cessation procedures: there was a decrease in initiated withdrawal and cessation
procedures in 2022 due to the high number of asylum applications.

< Naturalisation: Compared to the years before, 2022 saw a sharp increase of successful
naturalisation processes (over 2,000) of beneficiaries of protection. This was mainly due to the expiry
of the waiting time of Syrian nationals having received asylum status in 2015 and 2016.

Temporary protection

The information given hereafter constitute a short summary of the 2022 Report on Temporary Protection,
for further information, see Annex on Temporary Protection.

« Key temporary protection statistics: In 2022, 462,000 Ukrainians entered and 382,000 Ukrainians
left the country. 91,232 persons were registered as displaced persons from Ukraine, including 89,770
Ukrainian nationals. 68,124 Ukrainians were registered in the Central residency registration system,
of which around 50,000 receive basic care services in Austria. Of those registered for temporary
protection, around 2/3 were female.

Temporary protection procedure

« Scope of temporary protection: Based on the TPD, a regulation based on 8 62 AsylG
(Vertriebenenverordnung) was passed defining the target group of the temporary protection: only
Ukrainian nationals or beneficiaries of international protection from Ukraine that lived in Ukraine
before 24 February, as well as their family members, are eligible for temporary protection. This is a
more restrictive scope compared to the Council Implementing Decision at the EU level.

In March 2023, the VfGH annulled a decision by the BVWG rejecting the registration as Vertriebene
because the person was not physically present in Ukraine on 24 February 2022. There is no
consistent jurisdiction on the matter yet.

« Access to basic care: The big number of arrivals in March and April 2022 led to a crisis of the
dysfunctional basic care system. The responsibility regarding accommodation and care for people
displaced from Ukraine was that of the provinces who were not prepared for such a crisis. This led to
a huge backlog in applications for basic care in the first half of 2022.

Content of temporary protection

< Rights of TP beneficiaries: Ukrainians registered as ,Vertriebene“ are eligible to receive basic care
like asylum seekers, not social care like beneficiaries of asylum. They receive an identity card and
are allowed to work with a working permit. The working permit has to be applied for by the employer.
There is no reason to deny the working permit. This process has been seen as unnecessary and will
be changed by April 2023, after which Ukrainian refugees will be allowed to work without working
permit.

« Prolongation and transitioning out of TPD: In December 2022, the Ministry of Interior announced

that the status of Vertriebene based on the TPD was to be prolonged until March 2024. Furthermore,
the Ministry of Interior announced that he believes half of the Ukrainians present will stay in Austria
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after the end of the war and that a plan for introducing a new title of stay for Ukrainians after TPD will
be presented in the first half of 2023.

Accommodation of TP beneficiaries: Before 2022, the Austrian basic care system was mainly
based on organised housing. In July 2022, 45,000 out of 54,000 Ukrainians that were registered as
Vertriebene were accommodated in private housing. The rate of Ukrainians housed by civil society
decreased from 78% to 70% in January 2023 due to the high cost of living and small contribution of
the Austrian basic care system for recipients housed privately.
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A. General
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2. Types of procedures

Indicators: Types of Procedures \
Which types of procedures exist in your country?

% Regular procedure: X Yes []No

= Prioritised examination:? X Yes 1 No

= Fast-track processing:4 X Yes []No
< Dublin procedure: X Yes []No
< Admissibility procedure: X Yes []No
< Border procedure: X Yes []No
% Accelerated procedure:5 X Yes [1No
< Other: Family reunification procedure

We any of the procedures that are foreseen in the law, not being applied in practice? [ ] Yes X Ny

3. List of authorities intervening in each stage of the procedure

Stage of the procedure Competent authority (EN) Competent authority (DE)
Application at the border Police Polizei
Application on the territory Police Polizei
Dublin (responsibility assessment) Federal Agency for Bundesamt fir Fremdenwesen
Immigration and Asylum und Asyl (BFA)
Refugee status determination Federal Agency for Bundesamt fir Fremdenwesen
Immigration and Asylum und Asyl (BFA)
First appeal Federal Administrative Court Bundesverwaltungsgericht
(BVWG)
Onward appeal Administrative High Court Verwaltungsgerichtshof (VWGH)
Constitutional Court Verfassungsgerichtshof (VfGH)
Subsequent application Federal Agency for Bundesamt fir Fremdenwesen
Immigration and Asylum und Asyl (BFA)

4. Number of staff and nature of the determining authority

Name in English Number of staff Ministry responsible Is there any political interference
possible by the responsible

Minister with the decision
making in individual cases by the
determining authority?

Federal Agency for
Immigration and Asylum 1,031 Ministry of Interior X Yes [] No
(BFA)

Source: Ministry of Interior, Answer to parliamentary request 13740/AB, 20 April 2023, available in German at:
https://bit.ly/3Nfata9.

The BFA is the determining authority responsible for examining applications for international protection
and competent to take decisions at first instance as well as for residence permits on exceptional
humanitarian grounds and certain Aliens’ Police proceedings. It is an administrative body falling under the

3 For applications likely to be well-founded or made by vulnerable applicants. See Article 31(7) recast Asylum
Procedures Directive.

4 Accelerating the processing of specific caseloads as part of the regular procedure.

5 Labelled as “accelerated procedure” in national law. See Article 31(8) recast Asylum Procedures Directive.
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responsibility of the Ministry of Interior. The BFA has its headquarters in Vienna and one regional
directorate in each of the Provinces. Further organisational units of the BFA are the initial reception
centres (EAST). Additional field offices of the regional directorates may be established in the Provinces.®

As of December 2022, the BFA had 1,031 staff members, compared to 1,039 at the end of 2021. However,
all staff of the BFA are not caseworkers, i.e. the personnel of the determining authority responsible for
examining and assessing an application for international protection. Out of the 1,031 officials of the BFA,
420 were caseworkers (compared to 440 in 2021). The majority of these caseworkers were permanent
staff.”

The BFA has developed its own internal guidelines which are used by caseworkers on a daily basis to
examine and decide on applications for international protection. However, these are not publicly available
and civil society organisations do not have access to them. Nevertheless, country of origin information
(COl) reports that are produced by the BFA are published on its website.®

As regards quality assurance and control, the BFA has established both quality assurance and quality
control mechanisms, with quality assessors (Qualitatssicherer) specifically dedicated to that end. The
quality assessors of the BFA are responsible for double-checking decisions, providing support and
guidance to caseworkers and contributing to their development. They are present in all offices of the BFA
and meet every three months in the form of a networking event. However, the results of quality assurance
and control is not published nor accessible to external entities. The results are only shared with
management staff and quality assessors, who subsequently discuss the results with caseworkers.

It should be noted that there is an ongoing cooperation with UNHCR to develop specific assessment
methods for the evaluation of asylum procedures. UNHCR selects the focus point for the assessment of
the decisions and provides samples of interviews and decisions to train quality assessors of the BFA
accordingly. UNHCR can further be consulted in specific procedures, such as the airport procedure.

5. Short overview of the asylum procedure

Asylum and aliens law procedures are administrative procedures. For these procedures, the General
Administrative Procedures Act (AVG) and the BFA Procedures Act (BFA-VG) apply. The Asylum Act
(AsylG) and the Aliens Police Act (FPG) however, contain a number of special procedural rules which
regulate asylum and aliens law proceedings.

The procedure before the Federal Administrative Court (Bundesverwaltungsgericht, BVwG) is regulated
by the Asylum Act, the BFA Procedures Act (BFA-VG), by the General Administrative Procedures Act and
the Federal Administrative Court Act (VWGVG) (see Overview of the Legal Framework).

The Asylum Act contains norms on the granting of international protection, expulsion procedures in
connection with the rejection or dismissal of applications, provisions on the rejection of applications due
to the existence of a “safe third country” or to the responsibility of another state according to the Dublin
Regulation, norms on family reunification procedures and on airport procedures. In 2016, “special
provisions to maintain public order during border checks” were added to the Asylum Act. It allows the
Ministry of Interior to issue a decree that would enable the authorities to not examine asylum applications
on the merits. This raised a big public debate about the potential introduction of a ‘quota’ of asylum claims
per year which would trigger the issuance of a decree once it is reached. However, no consensus was

6 BFA, Brochure, available at: https://bit.ly/2kjwRUC.

7 Ministry of Interior, Answer to parliamentary request 13740/AB XXVII. GP, 21 April 2023, available in German
at: https://bit.ly/3L3EXCW.

8 BFA, Country of origin information, available at: https://bit.ly/33XqYia.
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found on the matter and the decree was thus never issued. Moreover, the law does not foresee a limit of
asylum applications that would trigger such a decree.

First instance procedure: The Asylum Act provides for a single procedure for applications for
international protection. If such an application is lodged, the authorities have to decide whether the
application is to be rejected on account of safety in a third country or the responsibility of another state.
In the first stage of the procedure — called admissibility procedure — the authorities have to decide on
the admissibility of the application. If the application is declared admissible, the authorities decide whether
the person is to be granted refugee status. In case of rejection of the asylum claim on the merits the
authorities have to assess the need of subsidiary protection. A separate application for subsidiary
protection is not foreseen by law. In case of rejection of the subsidiary protection claim the authorities
have to assess whether a return decision is admissible. All three examinations are done in one procedure.
There is also an accelerated procedure for certain claims.

Appeal: Appeals to the Federal Administrative Court are possible against a decision rejecting the asylum
application as inadmissible and also against a decision dismissing the application on the merits. The BFA
Procedures Act (BGA-VG) regulates the appeal and its effects. Appeals against the decision rejecting the
asylum application on the merits have to be submitted within four weeks and have suspensive effect,
unless the BFA does not allow for the appeal to have suspensive effect. An appeal against a decision
rejecting an application as inadmissible does not have suspensive effect and has to be submitted within
two weeks. The ruling from the Constitutional Court, which considered the shortening of the appeal period
as justified as long as there are special organisational and procedural measures which also ensure a
correspondingly rapid decision, has been annulled by the new law that came into force on 1 September
2018.° Suspensive effect may be granted by the Court to an appeal against an expulsion order issued
together with a decision rejecting the asylum application as inadmissible.

Article 18(1) BFA-VG provides a number of grounds for depriving suspensive effect. These include, inter
alia, the applicant’s attempt to deceive the BFA concerning they true identity or nationality or the
authenticity of they documents, the lack of reasons for persecution, if the allegations made by the asylum
seeker concerning the danger he/she face are manifestly unfounded or if an enforceable deportation order
and an enforceable entry ban was issued against the asylum seeker prior to the lodging of the application
for international protection.

However, the Court may grant suspensive effect if there would otherwise be a risk of violation of the non-
refoulement principle. The Court has to grant suspensive effect if an appeal is lodged against an expulsion
order issued together with a decision rejecting the asylum application as inadmissible, if it can be assumed
that the decision to refuse entry to the alien at the border and forcible return or deportation to the country
to which the expulsion order applies would constitute a real risk of violation of the principle of non-
refoulement according to Austria’s international obligations, or would represent a serious threat to their
life or person by reason of indiscriminate violence in situations of international or internal conflict. The
reasons must be set out in the appeal decision.

Together with the decision to reject the application for international protection, an expulsion order must
be issued, unless reasons related to the right to family and private life according to Article 8 ECHR prevail
over public interest and order, or where residence is permitted for other humanitarian reasons.

The evidential requirements are the same for refugee and subsidiary protection status. In appeal
procedures before the Court, new facts and evidence may only be submitted in the following cases: if the
grounds on which the first instance negative decision was based have undergone any material change; if

9 The reason for shortening the appeal period was justified by the necessity to effectively carry out and enforce
certain measures, such as the order to leave the territory.
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the first instance procedure was irregular (e.g. if the right to be heard about the findings of the BFA was
not respected, or if outdated country of origin information was used or evidence is missing to substantiate
the reasoning of the BFA); if such new facts and evidence were not accessible earlier or if the asylum
seeker had been unable to submit such new facts and evidence. Decisions of the Court are issued in
the form of judgments and all other decisions, such as those allowing the appeal to have suspensive
effect, the rejection of an appeal because it was lodged too late, or on the continuation of an asylum
procedures that was discontinued (i.e. decisions on procedural issues), are issued in the form of
resolutions.

Onward appeal: The BVvwG may decide that the rejection of the application can be revised before the
Administrative High Court (Verwaltungsgerichtshof, VwGH). This possibility is foreseen if a decision on
the case depends on a leading decision, e.g. if the Administrative Court’s decision is not based on a
previous decision of the Administrative High Court. If the BVwG declares the ordinary revision
inadmissible, the asylum seeker may bring in an extraordinary revision.!! The BFA can also file a revision
with the VWGH to challenge decisions issued by the BVwG.

Appeals to the Federal Constitutional Court (Verfassungsgerichtshof, VfGH) may be lodged in instances
where the applicant claims a violation of a right guaranteed by constitutional law.

At every stage of the procedure, asylum seekers are informed about the possibility of support for voluntary
return. The BFA can also order a mandatory consultation with regard to return. In these cases, the
applicant has to get in contact with the return counselling department of the state owned BBU GmbH.
When an asylum seeker leaves the country — no matter if in the context of voluntary repatriation to their
country of origin or if the person is not reachable for the authorities — the asylum proceedings are filed as
discontinued. Upon return to Austria, an application to reopen the procedure has to be brought in.

Any application for international protection which is deemed inadmissible or rejected on the merits is
automatically connected to a decision assessing whether a return to the country of origin is possible or if
the right to private and family life of the applicant prevail. 12 The return decision is issued together with the
negative decision concerning the asylum application by the BFA in first instance. Similarly, a return
decision is also issued in the case of a withdrawal of international protection.

10 Article 20 BFA-VG.

u The BVWG can decide to declare the ordinary revision as admissible - which means that it considers that there
is a fundamental legal question at stake - or as inadmissible — which means that the applicant and their lawyer
must demonstrate themselves that there is fundamental legal question at stake so as to initiate an
extraordinary revision. The main difference is that, in the case of an ordinary/regular revision, the applicant
does not have to explain what fundamental legal question is at stake and that, in cases where the regular
revision is declared as admissible, it is more probable that government sponsored legal aid will be granted
granted (which is not a task of the BBU but of the bar association in case of appeals in front of the High Court).

12 § 10 AsylG.
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B. Access to the procedure and registration

1. Access to the territory and push backs

Indicators: Access to the Territory
1. Are there any reports (NGO reports, media, testimonies, etc.) of people refused entry at the
border and returned without examination of their protection needs? X Yes []No
2. Isthere a border monitoring system in place? [] Yes X No

3. If so, who is responsible for border monitoring? [ JNational authorities [ ] NGOs [] Other

4. How often is border monitoring carried out? [IFrequently [ ]Rarely [] Never

In July 2021 the Regional Administrative Court of Styria issued a landmark decision concerning a case of
a Moroccan national living in Bosnia. Despite having asked for asylum in September 2020 after crossing
the green border from Slovenia to Austria along with a group of other asylum seekers, he was handed
over to the Slovenian police based on a readmission agreement who also ignored his claim. He was
subsequently returned to Croatia and pushed-back to Bosnia.'® The Court concluded that the policemen
“overheard” the asylum application, i.e. they did not carry out a proper interview; the body search resulted
in inhuman treatment and the rejection to Slovenia was unlawful. In the statement of facts, the Court
stated that pushbacks are “partly applied as a method in Austria.”'4 The Ministry of Interior denied the fact
that an application for international protection had been made and brought in a legal remedy to the High
Administrative Court. In 2020, 514 persons from 48 different countries were handed over to Slovenian
authorities based on this ad hoc agreement.!®> This agreement originally focused on the uncomplicated
return of Slovenian citizens to Slovenia when crossing the border. No formal procedure is known: when
a person identified to be returned on the basis of the agreement the police forces of the two countries
interact and organise the transfer. There is no legal remedy foreseen in the process. Persons that have
applied for asylum cannot be returned on the basis of this agreement.

In July 2021, a Somali minor was also unlawfully returned to Slovenia on the basis of that readmission
agreement, despite the fact that he had articulated the words “asylum” various times when talking to police
officers. In February 2022, the Regional Administrative Court of Styria decided that the police measures
taken were unlawful and resulted in an illegal push back.® In Slovenia, the asylum request was meanwhile
accepted, and an asylum status had already been granted.!”

In both cases, the revision requested by the Regional Police Directorate Styria to the High Administrative
Court were rejected in May 2022.18 As a consequence, the Ministry of Interior by non-public internal
Decree GZ: 2022-0.344.927, “Awareness with regard to rejections”, 11 May 2022, regulated on how to
proceed with foreigners that apply for asylum when apprehended by the police. The decree explicitly
states that, just because the person does not mention the word “asylum”, that does not mean they are
not applying for international protection, as the application can be brought in by “conclusive action”. The
police officer should thus also come to the conclusion that the person is applying for international

13 Prozess Report, ,Beschwerden nach Pushback®, availablte in German at: https://bit.ly/3zaZzd9.

14 Asylkoordination Osterreich, ,Gericht bestatigt systematische Menschenrechtsverletzungen durch
Osterreichische Polizei”, 5 July 2021, available in German and English at https://bit.ly/3GJF9cy.

15 Ministry of Interior, Answer to parliamentary request 4277/AB XXVII. GP, 20 January 2021, available in
German at: https://bit.ly/2ZpZCAA4.

16 Kurier, ,Gericht bestatigt illegalen Pushback von minderjahrigem Somali“, 19 February 2022, available in
German at: https://bit.ly/3IHILmv. )
17 Standard, “Wieder dokumentierter Pushback von Osterreich nach Slowenien”, 7 September 2021, available

in German at https://bit.ly/3GzS54M.
18 VwWGH Ra 2021/21/0274-6, 5 May 2022; VWGH Ra 2022/21/0074-6, 19 May 2022 available in German at:
https://bit.ly/3miz1nc.
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protection through their behaviour, actions, etc and the police officer should in such case take appropriate
action. A mandatory e-learning tool was developed and is available for all officers that are on duty close
to border regions.

As a response to the allegations of illegal push backs and unlawful returns taking place at the Southern
border to Slovenia and the fact that the number of persons affected by readmissions to Slovenia almost
doubled from 81 to 174 in 2020,%° the initiative “Push back alarm” was founded by activists. Similar to
“Alarm phone”, the initiative offers a phone number where persons that crossed the border can request a
follow up with the police and ask whether their asylum application is being accepted.2®° From January to
November 2021, the number of persons unlawfully returned to Slovenia based on the bilateral
readmission agreement decreased to 59.2 According to the AIDA report on Slovenia, persons who have
been summarily returned back from Austria to Slovenia in 2020 were mostly expelled to Croatia by the
Slovenian authorities. After the second judgement concerning pushbacks by Regional Administrative
Court of Styria there are no more reports of push-backs on Austrian territory.

1.1. Refusals of entry

Following the German announcement of the prolongation of border controls in October 2019, the Austrian
Minister of Interior had also prolonged the temporary border controls with Slovenia and Hungary until 14
May 2020.22 The argumentation of the Austrian Government had slightly changed, however: while it
initially argued that the situation was not sufficiently stable, the Minister of Interior argued that “border
controls in the heart of Europe have led to a positive effect on migration movements”.23 These border
controls were further prolonged on 11 May 2021, based on the “continuing migration pressure” and “the
tense situation resulting from Covid-19”.24 Border controls with Hungary and Slovenia are currently
prolonged until 11 May 2023.25 Furthermore, in September 2022 border controls to Slovakia were
introduced and ran until 6 February 2023.2% The prolongations have caused uproar in Slovenia as the
border controls to Slovenia were found unlawful following judgements by the ECJ in April 2022.2” The
prolongation of border controls were justified, among others, with the fear of proliferation of weapons from
Ukraine.?® More information on the German-Austrian border controls can be found in the AIDA report on
Germany.?®

Slovenia reaffirmed its opposition as regards Austrian border controls in recent years. The Slovenian
Ministry of the Interior considers border controls unjustified and disproportionate and stressed that there

19 Slovenian police, lllegalne migracije na obmocju Republike Slovenije, December 2020, available in Slovenian:
https://bit.ly/3szYyqe, 4.
20 Push back Alarm Austria, see: https:/bit.ly/3asuolz.

21 Slovenian police, lllegalne, migracije na obmocju Republike Sloenije, November 2021, available in Slovenian:
https://bit.ly/34qPeld.

22 Ministry of Interior, Answer to parliamentary request 40AB/XXVII, 12 December 2019, available in German at:
https://bit.ly/3aDEhXg.

23 Der Standard, ,Osterreich kontrolliert weiterhin Grenze zu Slowenien und Ungarn‘, 8 October 2019, available
in German: https://bit.ly/2ul59pu.

24 Kurier, ‘Osterreich verlangert Grenzkontrollen zu Slowenien und Ungarn erneut”, 14 October 2020, available
in German at: https://bit.ly/2Nr4xOd.

25 To see current reintroductions: European Commission, ‘Temporary Reintroduction of Border Control’,
available at: http://bit.ly/40dSdRT.

2 Der Standard, ,,Grenzkontrollen zu Ungarn, Slowenien und der Slowakei werden verlangert®, 11 November

2022, available in German at: https://bit.ly/3ZcUEUI; EMN, Quarterly N.40, available at: https://bit.ly/42gcYO0Y,
27; Schengenvisa News, ,Austria Ends Internal Border Controls with Slovakia‘, 07 February 2023, available
at: https://bit.ly/3YR1a2r.

2 CJEU, Joined Cases C-368/20 and C-369/20, NW v Landespolizeidirektion Steiermark and
Bezirkshauptmannschaft Leibnitz, 26 April 2022, available at: http://bit.ly/3mT1AYJ.

28 Kurier, ,Osterreich verlangert Grenzkontrollen zu Ungarn und Slowenien’, 11 May 2022, available in German
at: https://bit.ly/3J97Rbv.

29 AIDA, Country Report on Germany — Update on the year 2022, April 2023, available at:
https://bit.ly/3AIVgLR, 23.
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were no statistics demonstrating a risk of secondary migration nor a threat to Austria's internal security.
In 2019 it added that the border controls are “unnecessary and cause great economic damage”.% Until
October 2022, 176 persons coming from Slovenia were denied entry.

Germany refused entry to 6,206 persons between January and October 2022 on the border with the
province of Salzburg. 1,445 persons were Afghan nationals, 1,014 Syrian nationals. 483 of the persons
rejected then applied for asylum in Austria.3! In the same time, 646 persons were rejected on the border
with the province of Vorarlberg, 57 of them applied for asylum in Austria then.32 On the border with Upper
Austria, 2,946 persons were rejected from entering Germany, mainly persons from Afghanistan and Syria,
1,070 persons applied for asylum after being rejected.3 In total, 11,249 persons were rejected from
Germany to Austria from January to October 2022, of whom 1,659 applied for asylum in Austria.

Hungary and Austria engage in a bilateral police cooperation on Hungarian territory in the so called
“Operation Fox”. Since September 2021 Austria deploys police officers to the Hungarian-Serbian and
Hungarian-Serbian-Romanian border. In 2022, 45 Austrian police officers supported the Hungarian police.
The Ministry of Interior has stated that the Austrian police is not applying force by themselves but only
supporting the Hungarian police in their tasks. This cost more than EUR 5 million in 2022.34 Until October
2022, 431 persons were denied entry by Austria at the border with Hungary.3>

As there are no border controls from Austria at the borders to Czech Republic, Germany, Switzerland,
Italy and Liechtenstein, no rejections were made in 2022 at these borders. 40 persons coming from
Slovakia were denied entry until October 2022.36

1.2. Special provisions to maintain public order during border checks

With a legal amendment, which entered into force on 1 June 2016, “special provisions to maintain public
order during border checks” were added to the Asylum Act.3”

The provision (discussed publicly as “emergency provision”), which can be activated through a decree of
the federal government, foresees that asylum seekers have no longer access to the asylum procedure in
Austria when a maximum number, i.e. a ‘quota’, of asylum applications to be examined on the merits, is
reached. For 2016 this number was set at 37,500 applications and was not reached.3® For 2017 the limit
was set at 35,000 applications and was not reached either. The limit for 2018 was set at 30,000
applications and was not exceeded. For the year 2019, the maximum has been set at 25,000 asylum
applications. However, the decree of the federal government was never activated. There are no known
plans to activate it in the near future and no further projections of quotas for the upcoming years. Even

30 Der Standard, ,Osterreich kontrolliert weiterhin Grenze zu Slowenien und Ungarn‘, 8 October 2019, available
in German: https://bit.ly/2ul59pu.

81 Ministry of Interior, Answer to parliamentary request 12755/AB XXVII. GP, 17 January 2023, available in
German at: https://bit.ly/3Zj8Hbk.

32 Ministry of Interior, Answer to parliamentary request 12759/AB XXVII. GP, 17 January 2023, available in
German at: https://bit.ly/3Zj6NqU.

33 Ministry of Interior, Answer to parliamentary request 12758/AB XXVII. GP, 17 January 2023, available in
German at: https://bit.ly/3kIWPQO.

34 Ministry of Interior, Answer to parliamentary request 13071/AB XXVII. GP, 15 February 2023, available in
German at: https://bit.ly/411Kmxa.

35 Ministry of Interior, Answer to parliamentary request 12758/AB XXVII. GP, 17 January 2023, available in
German at: https://bit.ly/3kIWPQO.

36 Ibid.

7 Articles 36-41 AsyIG.

38 Out of a total, 42,073 asylum applications registered in 2016, only 27,254 were deemed to be under the
responsibility of Austria: Ministry of Interior, Asylum Statistics December 2016, available in German at:
http://bit.ly/2k2N2Ue, 3.
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though Austria has seen more than 108,000 applications in 2022, no public discussion concerning
triggering the ‘emergency provision’ arose.

The possibility of rejection at the border relies on the distinction between “making” and “lodging” an asylum
application as per Article 6 of the recast Asylum Procedures Directive. After an application is made before
a police officer at the border, or in a registration centre (Registrierstelle) if the person is found to be
irregularly on the territory, the Aliens Police will be able to reject the person at the border or to issue a
return decision before the initial interview (Erstbefragung).3®

Refusal to register an application is not possible where return would be incompatible with the principle of
non-refoulement under Articles 2 and 3 ECHR, or with Article 8 ECHR.4°

An asylum seeker is not issued a decision ordering return and cannot appeal against the refusal to have
their claim examined. In such a case, the asylum seeker has no right to remain on the territory,* therefore
an appeal to the State Administrative Court (LVwWG) does not have suspensive effect.*?

Although it has not been activated yet, the amendment has been criticised by UNHCR and civil society
organisations,*3 as it enables police authorities rather than the BFA to deny a person access to the asylum
procedure, without procedural guarantees or legal assistance, while an appeal can only be made after
the expulsion has been carried out. The activation of the emergency provision also suspends the
application of the Dublin Regulation.

1.3. Legal access to the territory

From 2013 to 2017, a successful resettlement programme “Humanitarian Admission Programme” was
implemented bringing around 1,700 persons to Austria. After the last persons were transferred to Austria,
the resettlement programme was terminated and no other programme has been launched since. Austria
then announced in 2017 that it would relocate some applicants to Austria, especially young applicants
and juveniles. In reality, Austria never received any applicant through the relocation scheme. Furthermore,
a humanitarian visa can only be granted if the authority is convinced that the applicant demonstrates a
willingness to return to the home country.

Austria did not participate in refugee evacuation programmes from Afghanistan after the takeover of the
Taliban regime in August 2021. The Ministry of Foreign Affairs supported Austrian nationals and persons
with Austrian residency status to get out of Afghanistan (mainly to Pakistan). In one publicly known case,
the Austrian embassy in Islamabad confirmed to an Afghan national that it would issue a visa for Austria,
but the embassy then refused to issue it when the latter arrived in Pakistan. The woman was issued a
visa by Germany instead.**

39 Article 38 AsyIG.

40 Article 41(1) AsylG.

41 Article 39 AsyIG.

42 Article 41(2) AsylG.

43 UNHCR Austria, Kurzanalyse zum Gesamtandernden Abanderungsantrag betreffend eine Anderung des
Asylgesetzes durch Sonderbestimmungen zur Aufrechterhaltung der 6ffentlichen Ordnung und des Schutzes
der inneren Sicherheit wéahrend der Durchfuihrung von Grenzkontrollen, 21 April 2016, available in German
at: https://bit.ly/3VEjtrH; Asylkoordination Osterreich et al, Stellungnahme zum Entwurf betreffend ein
Bundesgesetz, mit dem das Asylgesetz 2005, das Fremdenpolizeigesetz 2005 und das BFA Verfahrensgesetz
geandert werden, 21 April 2016; available in German at: http://bit.ly/2jx6229.

44 Oberosterreichische Nachrichten, ,Deutschland nahm afghanische Astronomin auf, Osterreich nicht®, 10
January 2022, available in German at: https://bit.ly/3j0a7E7.
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Following the earthquake in Syria and Turkiye in February 2023, Austria announced that it will not make
any visa liberalisation but will prioritise the handling applications for short term visas with a maximum
duration of 6 months by persons affected by the earthquake that have relatives in Austria.*®

2. Registration of the asylum application

Indicators: Registration
1. Are specific time limits laid down in law for making an application? []Yes X No

R/

% If so, what is the time limit for lodging an application?

2. Are specific time limits laid down in law for lodging an application? []Yes X No

R/

% If so, what is the time limit for lodging an application?
3. Are registration and lodging distinct stages in the law or in practice? X Yes [ No

4. s the authority with which the application is lodged also the authority responsible for its
examination? X Yes []No

5. Can an application for international protection for international protection be lodged at
embassies, consulates or other external representations? []Yes X No

An application for international protection can be made before an agent of the public security service or a
security authority on Austrian territory.4® The asylum application is registered as soon as asylum is
requested. There has been no possibility to apply for asylum at Austrian embassies or consulates abroad
since 2001. A first interview has to be conducted by the public security service.*’” All documents have to
be sent to the BFA to obtain guidelines on the next steps to be taken. This includes sharing the minutes
of the first interrogation as well as a report showing the time, place and circumstances of the application,
information on identity and the travel route, in particular the place where the border was crossed, as well
as the result of the identity screening.

Due to the high number of asylum applications at the Austro-Hungarian border, the police changed the
registration system by internal decree in August 2022. Unaccompanied minors (UAM) continued to be
handled in the regular scheme, while all other applicants were only registered and fingerprinted right at
the border. In case of a EURODAC hit the applicants were also transferred to the first reception centres.
All others were sent to other provinces. The Regional Police Directorates in other provinces were then
responsible for conducting the first interviews. The applicants received a train ticket and address and had
to travel to the police stations by themselves. This led to several problems as the police stations were not
able to provide sleeping places.*® Many applicants never arrived at the police stations and their cases
were discontinued. Austria saw a record number of 42,000 discontinued cases in 2022.4°

45 Der Standard, ,Visa fiir Erdbebenopfer aus der Tirkei und Syrien — wie geht das?“, 14 February 2023,
available in German at: https://bit.ly/3Ygx9JO0.

46 Article 17 (1) AsylG states that a request for asylum can be made in front of any public security agent in
Austria.

47 Article 17 (2) AsylG

48 Der Standard, ,Polizei schickt Asylsuchende quer durchs Land, viele stranden oder verschwinden’, 14
September 2022, https://bit.ly/3ZIvBwA.

49 Ministry of Interior, Asylum statistics December 2022, available in German at: https://bit.ly/3SXruXn.
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Applications for international protection are to be forwarded to the BFA without delay.

Based on the information submitted by the police, the BFA orders the transfer of the applicant to an EAST
or regional directorate of the BFA. The BFA can also order the applicant to go to the EAST or regional
directorate on their own, and transfer costs will be covered. 5° Through this instruction on the next steps

to be followed, the application is officially lodged.5?

50 BFA, The Asylum procedure, available in German at: https://bit.ly/2Hn2GUI, 10.
51 Article 17 (2) AsylG in connection Article 43 (1) BFA-VG

27


https://bit.ly/2Hn2GUl

Persons legally staying in Austria (i.e. through a residence permit) must submit their asylum application
at the public security service too. The BFA orders applicants to appear before the branch office within 14
calendar days.5? Otherwise, the application will be terminated as being no longer relevant.

Parents of children born in Austria are obliged to inform the BFA within two weeks of the birth of the child.
Upon receipt of this information, the application is automatically registered and lodged for the child.53

In 2022, a total of 108,781 applications for international protection were lodged in Austria. This marks a
sharp increase of 172 % compared to 2021, where 39,930 applications were lodged. In 2021, after three
years of very low numbers in the context of the pandemic, the numbers of applications almost reached
the level of 2016 (42,285). The even higher increase in 2022 has been accompanied by a record number
of discontinued cases (42,549) most likely due to onward movement of the applicants to other countries.

Despite COVID-19, the BFA never suspended its activities completely during the pandemic. During the
first months of the pandemic from March to May 2020, only a few interviews were conducted, and the
offices were only open for applicants for international protection. Some measures were upheld throughout
2021 such as quarantine procedures when necessary, and there was some delay concerning the first
interview. Several federal accommodation facilities were put under quarantine when new cases of COVID-
19 were detected resulting in the deprivation of liberty of all inhabitants of the camps during this time. The
Constitutional Court declared the regulation which prohibited the asylum seekers to leave the camp for
several weeks as unlawful®>* and found it disproportionate.5®

C. Procedures
1. Regular procedure

1.1. General (scope, time limits)

Indicators: Regular Procedure: General
Time limit set in law for the determining authority to make a decision on the asylum application
at first instance: 6 months

Are detailed reasons for the rejection at first instance of an asylum application shared with the
applicant in writing? X Yes []No

Backlog of pending cases at first instance as of 31 December 2022: 46,811

Average length of the regular procedure at 31 December 2022: 3.5 months

As already mentioned, the BFA is a specific department of the Ministry of interior, dealing with asylum
matters. In 2014, the tasks of the BAF were further extended to cover some immigration law procedures.

According to the General Administrative Procedures Act (AVG), decisions have to be taken within 6
months after the application for international protection has been lodged.> Within 20 calendar days, the
BFA has to decide whether it intends to reject the application as inadmissible due to the responsibility of
another Member State under the Dublin Regulation, the application of the safe third country concept or in

52 Article 43 (1)(1) BFA-VG

53 Article 17a (2) AsylG.

54 VfGH, Decision E 3811/2020-17, E 3845/2020-17, 6 October 2021

5 Standard, ,Ausgangssperre in Flichtlingslager Traiskirchen war rechtswidrig“, 19 October 2021, available in
German at: https://bit.ly/34N2hJQ.

56 Article 73 (1) AVG.
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case of subsequent asylum applications, or to dismiss the application for other reasons. Since 2018, the
admissibility procedure may be prolonged by lifting the 20 days deadline in manifestly unfounded cases.
However, if no information about the intention to reject the application is issued within 20 calendar days,
the application is automatically admitted into the regular procedure. Thus, the asylum-seeker should
receive the preliminary residence permit as asylum seeker and be allocated to the reception system of a
federal province. On the contrary, if the asylum application is deemed inadmissible the asylum-seeker
receives legal assistance and has to be heard in presence of they lawyer. There is no legal remedy against
this procedural order.

If no procedural order is notified to the asylum seeker within 20 days, the asylum application is admitted
to the regular procedure — except in Dublin cases if requests to other Member States to take charge or
take back the asylum seeker are made within this time frame. An amendment to Article 22 AsylG, which
entered into force on 1 June 2016, allowed for the extension of the duration of procedures at first instance
up to 15 months. This exceptional prolongation is no longer applicable since 1 June 2018, however.

In case of delay from the BFA, the asylum seeker may request that the case be referred to the Federal
Administrative Court for a decision (Sdumnisbeschwerde). However, in practice asylum seekers do not
frequently make such requests, as they miss a chance of receiving a positive decision at first instance (by
the BFA).

In case of delay from the Federal Administrative Court, a request for the establishment of a deadline may
be addressed to the Administrative High Court.

In 2022 the average duration of the asylum procedure at first instance amounted to 3.5 months,%’
compared to 3.2 months in 2021, 3.9 months in 2020%°, 2.3 months in 2019,50 6.6 months at the
beginning of 2018 and 14 months at the beginning of 2017. 62 While the average time in 2019 and 2020
refers to all asylum procedures at first instance, the Ministry of Interior stated that the average duration
was 6 months for regular procedures and 27 days for fast-track procedures (which concerned 750 cases)
in 2018.52 In 2020, 807 applications were fast tracked,%3 out of which 405 were rejected within 72 hours
by the BFA. In 27 cases the decision was appealed but the rejection was then upheld by the BVwG.% The
average length of the fast-track procedure was 22,7 days in 2020.

In 2022, the number of decisions taken in the fast-track procedure increased significantly. Until October
14,606 decisions were taken in the fast-track procedures (compared to 2,581 in 2021). The average length
of the fast-track procedure was 24.7 days (2021: 28.2 days).5 In 2021, the accelerated procedure which
mostly applies to persons from countries listed as safe countries of origin and manifestly ill-founded
applications (Morocco: 1,014; Pakistan: 621; Egypt: 567), a decision is usually taken within 72 hours. Until

57 BFA, Detail-Statistik — Kennzahlen BFA 2022 — 1.-4. Quartal, January 2023, available in German at:
https://bit.ly/3mmaxt4.

58 Ministry of Interior, Answer to parliamentary request 9531/AB XXVII. GP, 11 April 2022, available in German
at: https://bit.ly/3LmbufH.

59 BFA, BFA Jahresbilanz 2020, available in German at: https://bit.ly/20fQ1JV.

60 Ministry of Interior, Answer to parliamentary request 232/AB, 20 January 2020, available in German at:
https://bit.ly/3zofyEQ.

61 Information provided by the Ministry of Interior, 26 January 2018. See also Der Standard, ‘Asyl: Freiwillige
Ruckkehr ging um ein Drittel zuriick’, 11 July 2017, available in German at: http://bit.ly/2D3nDiK.

62 Orf.at, ,,Trendumkehr® Kickl prasentiert Bilanz zu Asylzahlen‘, 24 January 2019, available in German at:

https://bit.ly/2NVI4pY.

63 Ministry of Interior, Answer to parliamentary request 4887/AB, XXVII. GP, 12 March 2021, available in German
at: https://bit.ly/3s0YBLXx.

64 Kurier.at, “Nehammer: Neue Asyl-Schnellverfahren ‘verlaufen erfolgreich’, 23 February 2021, available in
German at: https://bit.ly/20K2Tse.

65 Ministry of Interior, Answer to parliamentary request 11630/AB XXVII. GP, 21 September 2022, available in
German at: https://bit.ly/3Fn100.
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July 2022, in 69% of the cases the decisions were taken within this time frame as well (2021: 68%). Only
one decision of the accelerated procedure cases was ruled against by the BVwG.6¢

Year ‘ Fast-track procedure  Accelerated procedure Total
2019 545 N/A 545
2020 524 283 807
2021 2,581 1,100 3,681
2022 22,109 1,188 23,297

Source: Ministry of Interior, Answer to parliamentary request 13740/AB XXVII. GP, 20 April 2023,
https://bit.ly/41P9e67.

The increase of the average length of the procedure in 2020 and 2021 is due inter alia to the impact of
COVID-19. As mentioned above, the BFA did not completely suspend its activities in 2020 but only
conducted interviews in cases where a convicted person was involved or when the application was
manifestly ill founded. The BFA issued asylum decisions but the interim legal measures taken foresaw
that, when a negative decision was issued and delivered between 21 March and 1 May 2020, the appeal
period did not start running before 1 May 2020. This means that during this period, personal interviews
were only conducted at a very small scale and fewer decisions were issued.

In 2022, the BFA focused on fast track procedures of mainly Tunisian, Indian, Pakistani and Moroccan
nationals: 29,525 procedures were started, but only 14,606 were concluded.®”

In recent years, the Austrian Ombudsman has received numerous complaints on the length of asylum
procedures at first instance. It received 1,500 complaints in 2016; 2,000 complaints in 2017 and 320
complaints in 2018. Out of the 320 complaints received in 2018, a violation of the duty to take a decision
within the set limit was confirmed in 248 cases. Moreover, in 2018, 220 complaints were filed concerning
length of procedures at second instance, and in 176 cases a violation was identified.®® In 2020, the
Austrian Ombudsman concluded in 197 cases that the BVwWG violated its obligation to make a decision
and did not take any steps in the asylum complaint procedure, reiterating that organisational deficiencies
and increasing asylum applications are not a legally relevant justification. The Ombudsman suggested
that the procedure should be concluded quickly in the cases brought forward. Numerous complaints were
filed concerning deficiencies in the first instance proceedings.® In 2021, the Austrian Ombudsman Board
received 14 complaints concerning the length of first-instance asylum procedures and 151 complaints
mainly about the length of second-instance asylum procedures from 1 January to 17 September 2021.7°

At the end of 2022, a total of 53,107 cases were pending, out of which 46,811 at first instance and 6,296
at second instance.” The second instance court managed to reduce the backlog of the years before since
at the end of 2021, a total of 8,351 cases were pending before the BVwWG. The number of pending cases
at first instance increased compared to 2021 (19,529)72. Given that the number of recipients of Basic Care

66 Ministry of Interior, Answer to parliamentary request 9531/AB XXVII. GP, 11 April 2022, available in German
at: https://bit.ly/3LmbufH.

67 Ministry of Interior, Answer to parliamentary request 12601/AB XXVII. GP, 29 December 2022, available in
German at: https://bit.ly/3IJhWodi.

68 Report of the Ombudsman Board to the National Council and the Federal Council 2018, available in German
at: https://bit.ly/310vJdd, 108.
69 Volksanwaltschaft, Findings of grievances and actions taken by the Ombudsman 2020 Federal Administration,

available in German at: https://bit.ly/3cJPQyP.

70 Fundamental Rights Agency, Migration: Key Fundamental Rights Concerns, Quarterly Bulletin, 30 September
2021, available at: https://bit.ly/3xoyxPQ.

& Ministry of Interior, Annual statistics 2022, available in German at: https://bit.ly/3Zsdx5e.

72 Ministry of Interior, Preliminary asylum statistics December 2022, available in German at:
https://bit.ly/3mb2hfs.
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increased only by 4,500 over the year (January 17,000 in January to 21,500 in December) and the high
number of discontinued cases (42,000), it is to be expected that the number of applicants actually still
residing in Austria is much lower than the number of pending cases. The BFA files a case as discontinued
three months after not being able to reach the applicant. As of March 2023, the backlog at first instance
stood at 31,268 compared to 46,811 just three months before end of December 2022.

Backlog of pending cases at first and second instance: 2022

BFA Appeal period BVwWG Total
Syria 14,210 384 2,650 17,244
India 6,954 503 189 7,646
Afghanistan 6,553 188 678 7,419
Morocco 3,398 553 15 3,996
Tarkiye 2,592 19 253 2,864
Tunisia 2,299 166 13 2,478
Somalia 1,610 50 594 2,254
Pakistan 1,656 280 87 2,023
Iraq 666 35 394 1,095
Russian Federation 572 8 261 841
unknown 391 13 135 539
Bangladesch 350 38 65 453
Egypt 317 23 39 379
Georgia 213 9 68 290
Other 1,997 120 663 2,780
Total 44,384 2,427 6,296 53,107

Source: Ministry of Interior, Annual statistics 2022, available in German at: https://bit.ly/3Zsdx5e.

1.2. Prioritised examination and fast-track processing

The time limit for decisions for the BFA and the Federal Administrative Court are reduced to 3 months in
case the asylum seeker is detained pending deportation.”® The same maximum time limit applies to the
“procedure for the initiation of a measure terminating residence” (see Accelerated Procedure).

In 2022, the practice of fast-track processing focused on applicants coming from countries listed as “safe
countries of origin” and on applicants who have already been sentenced by a criminal court. The great
majority of fast-track processing deals with cases from applicants originating from so called safe countries
of origin (see Safe Country of Origin). This was also due to the sharp increase of applicants coming from
India, Tunisia, Pakistan and Morocco.

73 Article 22(6) AsylG.
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1.3. Personal interview

Indicators: Regular Procedure: Personal Interview
1. Is a personal interview of the asylum seeker in most cases conducted in practice in the regular
procedure? X Yes []No

7

« If so, are interpreters available in practice, for interviews? X Yes [ No

2. Inthe regular procedure, is the interview conducted by the authority responsible for taking the
decision?74 X Yes []No

3. Are interviews conducted through video conferencing? [] Frequently [ ] Rarely [X] Never
4. Can the asylum seeker request the interviewer and the interpreter to be of a specific gender?

] Yes [X] No™

% If so, is this applied in practice, for interviews? []Yes [] No

All asylum seekers must undergo a personal interview, provided that they have legal capacity to do so.
At the start of each interview, asylum seekers are asked whether they feel physically and psychologically
fit for the interview. If not, the interview will be postponed. In practice, however, interviews are rarely
postponed, as asylum seekers fear that it would have negative consequences on their case, and because
interviewers’ have little knowledge on the potential consequences of health issues on the interview.

During the first months of COVID-19 in 2020, applications for international protection had to be lodged in
person and the interview on travel routes was also conducted in person. All further steps were suspended
in most cases as more that 50% of the personnel of the BFA was working remotely from home on
decisions where interviews had already been conducted or cases of prolongation of subsidiary protection
(when a personal interview was not necessary). All other submissions had to be brought in by electronic
communication by the asylum seekers during the first months and overall the BFA prioritised electronical
communication as COVID-19 measures. Applications for humanitarian status (Article 57 AsylG) could be
submitted in in written form. Interviews were conducted in cases where persons had committed a criminal
offense at all times since the start of the pandemic. In 2021, most routines concerning interviews from
pre-Covid-19 were re-established.

Asylum seekers are further subject to an interrogation by security services shortly after lodging the
application for the purposes of the Dublin and Admissibility Procedure.”® These interrogations are carried
out with a view to establish the identity and the travel route of the asylum seeker. They should not,
however, refer to the merits of the application such as specific reasons for fleeing and lodging an asylum
application. Despite the fact that the interrogation is conducted by the police and not by caseworkers of
the BFA, the statements made by the asylum seeker at this stage of the admissibility procedure have an
important impact on the asylum procedure as they are accorded particular importance by the BFA. The
Constitutional Court confirmed in a judgement of 2012 that reasons for applying for international protection
shall not be in the focus of the first interview conducted by police services.””

Asylum seekers may be accompanied by a person they trust (i.e. person of confidence) and
unaccompanied children cannot be interviewed without the presence of their legal representative.”®

I However, the official conducting the interview is no longer responsible for the decision.

& Article 20 (1) AsylG foresees that an asylum seeker whose fear of persecution is founded on violations of
sexual self-determination is to be questioned by an officer of the same sex unless the asylum seekers requests
the opposite. In general, requests can be made but there is no legal right to get an interviewer and interpreter
of a specific gender. The requests in other cases than Article 20 (1) are usually not respected by the BFA.

76 Article 19 AsyIG.

7 VfGH, Decision U 98/12, 27 June 2012, available in German at: https://bit.ly/3lIHTIr.

78 Article 19 (5) AsylG.
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The law further provides for a choice of interviewer according to gender considerations in cases where
the asylum seeker’s fear of persecution is related to sexual self-determination.”® The authorities must
demonstrate that they have informed the asylum applicant of the possibility to be interviewed by an official
of the same sex.8 In practice, however, this is not consistently applied with regard to interpreters.8! In the
appeal procedure, infringements of the right to sexual self-determination have to be expressed in the
written appeal in order to have the hearing at the Court held by a judge of the same sex. The Constitutional
Court ruled that UNHCR guidelines have to be applied to male asylum seekers accordingly.82

Interpretation

Interpreters are provided by the BFA and cover most of the languages, but interviews may also be
conducted in a language the asylum seeker is deemed to understand sufficiently. The provision of
interpreters has been reported as not satisfactory with regard to certain languages, even in cases where
a significant number of asylum seekers may be concerned (e.g. Chechen refugees are often interviewed
in Russian). Asylum seekers from African countries are often interviewed in English or French, languages
that they are “supposed” to understand. Asylum seekers are asked at the beginning of the interview if
they understand the interpreter. There are no standards for the qualification of interpreters in asylum
procedures. Interpretation is often not done by accredited interpreters; usually persons with the requested
language knowledge are contracted on a case-by-case basis. UNHCR has published a training manual
for interpreters in asylum procedures.83

The Federal Law on the Establishment of the Federal Agency for Care and Support Services Limited
Liability Company (BBU-G) passed in June 2019 foresees that a federal agency annexed to the Ministry
of Interior should be responsible for the provision of interpreters for the purpose of asylum procedures as
of 1 January 2021. This includes the provision of interpreters both at first and second instance, but also
in case of oral hearings in front of the BVwWG as well as in procedures concerning basic support. The law
lists a wide range of areas in which interpreters should be provided by the federal agency, inter alia for
interviews related to the making of an application for international protection; for measures relating to the
termination of the right to stay as well as for the granting or limitation of basic services. As of January
2021, nine interpreters (five full time equivalent) were employed by the BBU GmbH.8 In practice, the
service provided by internal interpreters were not of great relevance but is to be seen as a test phase for
a possible expansion of the department in future. The state-run agency took over the existing system
established by the NGOs. In most cases, external interpreters were hired throughout 2022.

Videoconferencing, recording and transcript

Article 19(3) AsylG allows for tape recording of the interview, which is, however, rarely used in practice.
Video conferencing was introduced in 2018. The BFA in Burgenland held interviews to assist the BFA in
Vienna and in Vorarlberg in this context.8> This new practice is based on Art. 51a of the General
Administrative Act, which allows the use of technical facilities for word and image transmission - unless a
personal interview is necessary for economical or personal reasons.

& Article 20 AsyIG.

80 Article 20 Austrian Asylum Act.

81 OHCHR, Report on the mission to Austria focusing on the human rights of migrants, particularly in the context
of return, October 2018, available at: https://bit.ly/2u4JoQE.

82 VfGH, Decision U 1674/12, 12 March 2013, available in German at: https:/bit.ly/3mSPpez mentions
Conclusions Nr. 64 (XLI) and Nr. 73 (XLIV) of the Executive Committee of UNHCR. The Asylum Court decided
by a male and female judge and its decision was thus unlawful.

83 UNHCR, “Training manual for translators in asylum procedures”, 2015, available in German at:
https://bit.ly/2XYPzQC.

84 Ministry of Interior, Answer to a parliamentary request 4145/AB, 14 January 2021, available in German at:
https://bit.ly/37hzoE3.

85 Information provided by the RD Burgenland.
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There are concerns about the practice of conducting interviews through video conferencing as there is no
standard procedure to handle these new tools and they raise issues of confidentiality and procedural
rights. Lawyers have reported that there has been an increase of videoconferencing by the BFA and
BVwWGH during 2020. In most cases, it is up to the applicant and the legal representative to arrange the
necessary technical equipment. Issues reported in certain cases include: a judge turning off the video
during a court session; the impossibility to see the translator on video; the fact that in certain cases the
judges did not allow the legal representative to sit in the room as the applicant; or the fact that in certain
cases a protocol was sent without encryption. For 2022, the Ministry of Interior reported that there are no
statistics as to in how many interviews videconferencing tools were applied but stated that more technical
hardware tools for videoconferencing had been purchased.8

It should be noted that, as part of its BRIDGE project, UNHCR Austria has produced a checklist “Self-
check for interviews and negotiations using technical equipment for word and image transmission in the
asylum procedure” for videoconferences in asylum procedures.®”

The transcript is more or less verbatim. Its content may depend on the caseworkers’ and interpreter’s
summarising the answers, choosing expressions that fit the transcript or translating each sentence of the
asylum seeker. Immediately after the interview, the transcript is translated by the same interpreter in a
language the asylum seeker understands and the asylum seeker has the possibility to ask for corrections
and completion immediately after the interview. By signing the transcript, they agree with its content. If
asylum seekers find something incorrect in the transcript after having signed it at the end of the interview,
they should send a written statement to the BFA as soon as possible. In practice, asylum seekers do not
frequently ask immediately after the interview for correction of the report. Some asylum seekers explain
that they were too tired to be able to follow the translation of the transcript. The OHCHR stated in its report
on the mission to Austria from October 2018 that many caseworkers of the BFA are not adequately trained
in using techniques that fit the needs of asylum applicants. In a number of cases monitored by the
OHCHR, negative decisions of the BFA were based on personal views and involved biased questioning
during interviews as well as stereotypes on gender and race.88

1.4. Appeal

Indicators: Regular Procedure: Appeal
1. Does the law provide for an appeal against the first instance decision in the regular procedure?

X Yes [ ]No
% Ifyes, isit X Judicial [] Administrative
% If yes, is it suspensive X Yes []Somegrounds []No
2. Average processing time for the appeal body to make a decision: Not available

1.4.1. Appeal before the BVvwG

Appeals against a negative first instance decision generally have to be submitted within 4 weeks of the
receipt of the decision and the whole asylum file is forwarded by the BFA to the Federal Administrative
Court (BVwWG).8 However, following an amendment that came into effect on 1 September 2018, the time

86 Ministry of Interior, Answer to a parliamentary request 11630/AB, 21 September 2022, available in German
at: https://bit.ly/41HPxxa.

87 UNHCR Austria, Self-check for interviews and negotiations using technical equipment for word and image
transmission in the asylum procedure, May 2020, available in German at: https://bit.ly/3s2YUol.

88 OHCHR, Report on the mission to Austria focusing on the human rights of migrants, particularly in the context

of return, October 2018, https://bit.ly/2u4JoQE.
89 Article 16(1) BFA-VG.
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limit has been set at 2 weeks for appeals in inadmissibility procedures and in cases of status withdrawals
that were initiated along with a return decision.®°

Within 2 months following the lodging of an appeal, the BFA may decide to modify the decision that is
being challenged.®® This means that it can decide either to annul, reject or change its initial decision.
However, where the BFA refrains from modifying its decision, it forwards the appeal to the Court. In
practice, there are not many cases known where the BFA decides to modify its own decision.

In case refugee status or subsidiary protection status is not granted by the BFA, the asylum applicant will
be assigned a free legal adviser provided by the state at the time of notification of the first instance
decision. Since January 2021, legal assistance is provided by a new federal agency, however (see Legal
Assistance).

Article 18(1) BFA-VG provides that the suspensive effect of the appeal may be withdrawn by the BFA
where the application is manifestly unfounded, i.e. where:
(1) The applicant comes from a safe country of origin;
(2) Has already been resident in Austria for at least 3 months prior to the lodging of the application;
(3) The applicant has attempted to deceive the BFA concerning their true identity or nationality or the
authenticity of their documents;
(4) The asylum seeker has not adduced any reasons for persecution;
(5) The allegations made by the asylum seeker concerning the danger they face clearly do not
correspond with reality;
(6) An enforceable deportation order or an enforceable entry ban was issued against the asylum
seeker prior to the lodging of the application for international protection; or
(7) The asylum seeker refuses to give fingerprints.

Moreover, the BFA must withdraw the suspensive effect of an appeal where:%2
(1) The immediate departure of the third-country national is required for reasons of public policy or
public security;
(2) The third-country national has violated an entry ban and has returned to Austrian territory; or
(3) There is a risk of absconding.

The BVwG must grant automatic suspensive effect within 1 week from the lodging of the appeal, where it
assumes that return would expose the concerned person to a real risk of a violation of Articles 2, 3, 8 and
13 ECHR or Protocols 6; or to a serious threat to life or person by reason of indiscriminate violence in
situations of conflict in line with Article 15(c) of the recast Qualification Directive.% The reasons must be
set out in the main complaint.

Appeals against the rejection of an application with suspensive effect have to be ruled by the Court within
8 weeks.% The asylum appeal has suspensive effect as long as the case is pending in court.

% Article 16 (1) BFA-VG.

o1 Article 14(1) Administrative Court Procedures Act (VWG-VG).
%2 Article 18(2) BFA-VG.

93 Articles 17(1) and 18(5) BFA-VG.

94 Article 17(2) BFA-VG.
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The BVWG is organised in chambers, each of which is responsible for certain groups of countries. In
recent years, the Court processed appeals on asylum cases as follows:

Processed Appeals at the BVwWG: 2016-2022

2016 2017 2018 2019 2020 2021 2022
Number of 18,760 | 20,000 | 24,000 | 20,000 | 17,900 | 17,100 Not
processed cases available
Number of 12,497 | 24,063 | 30168 | 22,842 | 15147 | 8351 6,433
pending cases

Source: Ministry of Justice, answer to parliamentary request 9532/AB XXVII GP, 11 April 2022, available in German
at: https://bit.ly/307TwfH;

Following the increase of appeals and backlog of cases at second instance, judges from different fields
of law have gradually been assigned to decide upon asylum procedures since 2017; despite their lack of
expertise on asylum-related matters. In 2021, the BVwWG concluded 17,100 procedures in which 26,650
decisions were taken. 13,040 decisions of the BFA were cancelled/annulled or amended by the BVwWG,
while 10,300 decisions of the BFA were confirmed.% In 2022, de facto all 220 judges of the BVWG were
assigned to decide asylum cases. 2,951 court hearings were conducted in the first half of 2022, 4,381
first instance decisions were cancelled/annulled or amended. In 3,107 cases the decisions of the first
instance were confirmed.%

Decisions in asylum and alien law cases, BVwG

70,0%
60,0% 53 2%
' 50,6% 49,5% 45,0% 48 9%
50,0%
40,5 -—------
o 36,7% 37,7% 38,7%
40,0% 44,0%
30,0%
20,0%
10,1% 11,7% 10,0% 11,0% 12,4%
10,0%
0,0%
2017 2018 2019 2020 2021
= Confirming 1st instance decision 53,2% 50,6% 49,5% 44,0% 38,7%
A ninulling or amending 36,7% 37,7% 40,5% 45,0% 48,9%
neutral 10,1% 11,7% 10,0% 11,0% 12,4%
= Confirming 1st instance decision s Annulling or amending neutral

This numbers confirm the trend of decreased numbers of confirming decisions by the BVwG. By 2022, 55
% of all decisions challenged were dismissed or amended by the BVwG. This is only partly explained by
the change of situation in Afghanistan.

9% Ministry of Justice, Answer to parliamentary request 9532/AB, XXVII. GP, 11 April 2022, available in German
at: https://bit.ly/3EPd4IW.

96 Ministry of Justice, Answer to parliamentary request 11621/AB, XXVII. GP, 21 September 2022, available in
German at: https://bit.ly/3KRIPzL.
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The BVWG can request another hearing and additional examinations if necessary. Conversely, the BFA-
VG also allows for exceptions to a personal hearing on an appeal; i.e. an appeal must not be held if the
facts seem to be established from the case file or if it is established that the submission of the applicant
does not correspond to the facts.®” This provision must be read in light of the restrictions on the submission
of new facts in the appeal procedure.

It should be further noted that video conferencing tools are available at a small scale at the Courts, but
they are rarely used.

The question whether a personal hearing before the BVwWG has to take place or not has been brought
before the Constitutional Court (VfGH). The Court ruled that not holding a personal hearing in the appeal
procedure does not violate Article 47(2) of the EU Charter of Fundamental Rights. Charter rights may be
pleaded before the Constitutional Court. The Court stated that Article 41(7) AsylG,% is in line with Article
47(2) of the EU Charter if the applicant was heard in the administrative procedure.®® However, subsequent
rulings of the Administrative High Court and the Constitutional Court have conversely specified the
obligation of the Administrative Court to conduct a personal hearing. In the case of an Afghan asylum
seeker, the Administrative Court had confirmed the first instance decision which found the asylum
seeker’s application to be lacking credibility due to discrepancies in statements about his age. The
Constitutional Court ruled that, by deciding without a personal hearing, the Administrative Court had
violated the right laid down in Article 47(2) of the EU Charter.1% Two rulings to the same effect were
delivered by the Constitutional Court in September 2014.101

The Administrative High Court has specified that all relevant facts have to be assessed by the determining
authority and have to be up to date at the time of the decision of the court.192 It further stated that it was
not necessary to explicitly request an oral hearing if the facts were not sufficiently clear or if the statements
of the applicant in their appeal contradicted the statements taken by the first instance authority.103

The possible outcome of an appeal can be the granting of a status, the refusal of a status, or a referral by
the BVwWG back to the BFA for further investigations and a re-examination of the case. Hearings at the
Court are public, but the public may be excluded on certain grounds. Decisions of the BVwG are published
on the legal information website of the Federal Chancellery.104

As regards the average processing time for the appeal body to make a decision, the Ministry of Justice
indicated that 22.4% of appeals challenging decisions of the BFA in asylum procedures were concluded
within 6 months in 2020, while 17.4% took longer than 3 years.1% 409 Dublin cases were decided in 2020,
of which 353 were decided within 6 months (86%).1°¢ Disaggregated data on the average processing time

97 Article 21(7) BFA-VG.

98 Article 41(7) AsylG corresponds with Article 21(7) BFA-VG.

99 VIGH, Decisions U 466/11-18 and U 1836/11-13, 14 March 2012, available in German at:
https://bit.ly/3JIPMGO.

100 VfGH, Decision U 152/13-12, 21 February 2014, available at: http:/bit.ly/IFXmgb6.

101 VfGH, Decision U 610/2013, 19 September 2014, available at: http:/bit.ly/IRIQrPN; U 2529/2013, 22
September 2014, available at: http://bit.ly/1GAKDfF. See also K Kessler, ‘The right to an oral hearing in
Austrian asylum appeal procedures in the light of Article 47(2) of the Charter of Fundamental Rights of the
European Union’, EDAL, 14 January 2015, available at: http://bit.ly/1CGfjzK.

102 VWGH, Ra 2014/20/0017, 28 May 2014, available in German at: https://bit.ly/3le6VJx.

108 VWGH Ro 2014/21/0047, 22 May 2014, available in German at: https://bit.ly/42iAuug.

104 Decisions of the Federal Administrative Court are available at: http://www.ris.bka.gv.at/Bvwg/. However,
according to the General Administrative Procedures Act, decisions may not be made public if it is necessary
for reasons of public order or national security, morality, the protection of children or the private life of the
asylum seeker or for the protection of a witness.

105 Ministry of Justice, Answer to parliamentary request 4933/AB, XXVII. GP, 12 March 2021, available in German
at: https://bit.ly/3s2qRgF.

106 Ibid.
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at second instance were shared in 2020 as follows. Data from July 2022 show the processing time of
pending cases during the first half of the year:

Average processing time at second instance:2020-2022

Waiting time Appeals
2020 2021 July 2022
Up to 6 months 3,550 3,575 2,280
?it(\a/\;eren 6 months and 1,354 954 688
Between 1 and 2 year 3,382 1,566 750
Between 2 and 3 years 4,803 3,597 634
More than 3 years 2,763 5,712 1,958

Source: Ministry of Justice, Answer to parliamentary request 9532/AB, XXVII. GP, 11 April 2022 and 11621/AB,
XXVII. GP, 21 September 2022

1.4.2. Onward appeal before the VwGH

Decisions of the BVWG may be appealed before the VWGH. The eligibility to appeal to the VWGH is
determined by the BVWG, but in case the Administrative Court declares a regular revision as inadmissible,
the asylum seeker may lodge an “extraordinary” revision. For that purpose, the applicant may submit a
request for free legal assistance as well as for the suspensive effect of the complaint.

Out of 2,130 (2020: 1,633) revision